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DOCKET ENTRIES 


TAX I. D. NO. 13-2573722 Dist. No. 208 

KEVIN STEEL PRODUCTS, INC. Docket No. 73 B 909 
Beach Road 

West Haverstraw Chapter or Section 

Rockland County, N.Y. Xl-322 

Date Petition Filed 
9/13/73 

HOWARD SCHWARTZBERG, Referee 

Guazzo, Silagi and Craner, 

888 Seventh Ave. 

New York, N.Y. 10019 
TELE: (212) 757-7100 
Attorney for Debtor 


9/13/73 Filed Petition in proceedings under 

Chapter Xl-322, Schedules, Statement of 
Assets and Liabilities, Statement of 
Affairs and Affidavit pursuant to Rule 
Xl-2 (10) Largest Creditors. Referred to: 
REFEREE SCHWARTZBERG. 

9/17/73 Filed Referee's TRUE COPY of Petition and 
Order authorizing Debtor in Possession to 
operate business, etc. Dated: 9/13/73. 

10/17/73 Filed (COPIES) of Summary of Debts and 
Assets (2) to Bankruptcy J. 

4/15/74 Received from Bankruptcy Judge, NOTICE OF 
APPEAL and Appellant's Designation of 
contents for inclusion in the record on 
appeal, etc., RET. MAY 21ST, 1974 at 
10:30 A.M. in Room No. 506. 

4/19/74 Filed Stipulation re:Appeal on for 

5/21/74 adjourned to: JUNE 25th, 1974. 
JUDGE PIERCE, DATED: 4/18/74. 
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4/19/73 


5/22/74 


5/23/74 


DOCKET ENTRIES 


Filed Stipulation and Order extending time 
for appellant's to serve and file brief, 
extended to and including the 22nd day of 
May, 1974 and the appellee's time to serve 
and file brief is extended to and including 
the 7th day of June, 1974. JUDGE PIERCE, 
DATED; 4/19/74. 

Filed APPEAL BY APPELLANT, Shopmen's Local 
Union No. 455, International Association 
of Bridge, Structural and Orneunental Iron 
Workers, AFL-CIO from Bankruptcy J.Schwartz- 
berg's Decision Dated: 3/1/74. sub. by; 
(Sipser, Weinstock, Harper and Dorn, 
attorneys for Shopmen's Local Union No. 455, 
Attys. for Appellant) 

Filed MOTION of the National Labor Relations 
Board for leave to intervene, sub. by; 
Elliott Moore, deputy Associate General 
Counsel National Labor Relations Bd. by: 
Abigail Cooley, asst. Gen. Counsel fur 
Special Litigation, Washington D.C. etc. 

RET. JUNE 11th, 1974 at 10;30 A.M. in 
Room No. 506. C6 pY to BANKRUPTCY J. 
SCHWARTZBERG. 


5/28/74 


6/11/74 


6/21/74 


Filed NOTICE OF HEARING re; Motion for 
Intc^rvention of the National Labor Relations 
Board in connection with the Record on Appeal 
transmitted to Clerk of District Court- 
for hearing on; JWE 11th, 1974 at 10?30 
A.M. in Room No. 506 . {a(d3. to appeal date) 

Filed Stipulation and Order extending time 
by and between the attorneys, that the 
National Labor Relations Board proposed 
intervenor's motion to intervene, (above) 
is adjourned until June 27th, 1974 at 
3:00 P.M. before JUDGE KNAPP; signed by: 

JUDGE KNAPP, DATED; 6/11/74. 

Filed MEMORANDUM in opposition of motion 
of National Labor Relations Board's motion 
to intervene., sub. by: Guazzo, Silagi and 
Craner, attys. for Appellee, KEVIN STEEL 
PRODUCTS, INC., Dated; 6/19/74. 
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DOCKET ENTRIES 


6/21/74 

6/26/74 

6/27/74 

8/8/74 

8/15/74 

9/25/74 

11/7/74 


Filed ^PELLEE Kevin Steel Products, Inc.'s., 
BRIEF in support of Bankruptcy Judge SCHWARTZ- 
BERG'S Decision dated: 3/1/74., sub. by; 
Guazzo, Silagi and Craner, attys, for 
Appellee, KEVIN STEEL. 

Filed BOARD'S REPLY to opposition to its 
motion to intervene, etc., sub. by; Elliott 
Moore, Deputy Associate General Counsel, 
National Labor Board, by; Abigail Cooley, 

Asst. Gen. Counsel for Special Litigation, 
Washington, D.C. Dated; 6/25/74. f. 

Filed REPLY BRIEF of APPELLANT, SHOPMEN'S 
Local Union No. 455, International Assoc, 
of Bridge, Structural and Ornamental Iron 
Workers, AFL-CIO - SUB. BY; Sipser, Weinstock, 
Harper and Dorn, attorneys for Appellant, f. 

Filed OPINION NO. 41080 re; Shopmen's Local 
Union No. 455's Appeal pursuant to Rule 801 
from decision of Bankruptcy J. Schwartzberg 
permitting debtor in possession to reject 
their collective bargaining agreement, etc., 
the order of the Bankruptcy Judge is reversed. 
The effect of this order is stayed for a 
period of fifteen days to permit the per¬ 
fection of an appeal to the Court of Appeals, 
any application for a further stay to be 
made to that Court. So Ordered. 

Filed NOTICE OF APPEAL of Kevin Steel 
Products, Inc., from Opinion of JUDGE 
KNAPP, Dated: 8/1/74 reversing the decision 
of Bankruptcy Judge Schwartzberg permitting 
the debtor in possession to reject an 
executory collective bargaining agreement 
and allowing the National Labor Relations 
Board to intervene, sub. by: Guazzo, Silagi 
and Craner, attys. for Appellee-Appellant, 
Dated: 8/13/74.(2) Notices mailed. 

Filed Notice that record on appeal has been 
certified and transmitted to the USCA for 
the 2nd Cir. 

$250.00 received by Cashier in lieu of bond. 
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NOTICE OF MOTION 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


IN THE MATTER OF 

KEVIN STEEL PRODUCTS, INC., 

Debtor. 


IN BANKRUPTCY 
73 B 909 


SIRS: 

PLEASE TAKE NOTICE that upon the annexed 

petition of KEVIN STEEL PRODUCTS, INC., dated 

December 20 1973, the exhibits annexed thereto, and 

upon all of the papers and proceedings heretofore 

had herein, the undersigned will apply to Honorable 

HOWARD SCHWARTZBERG, Referee in Bankruptcy, at the 

Bankruptcy Courtroom, 30 South Broadway, Yonkers, 

New York, on the 9th day of January, 1974 at 10:00 

A.M. in the forenoon for an order permitting petitioner 

to cancel and reject the unexpired portion of the 

executory collective bargaining agreement between 

KEVIN STEEL PRODUCTS, INC., bankrupt herein, and 

SHOPMEN'S LOCAL UNION 455, INTERNATIONAL ASSOCIATION 

OF BRIDGE, STRUCTURAL and ORNAMENTAL IRON WORKERS, 

• 

AFL-CIO, and given retroactive effect thereto from 






NOTICE OF MOTION 


July 1, 1973, by Order of the Administrative Law 

Judge of the National Labor Relations Board, dated 

November 21, 1973. 

Dated: New York, N.Y. 

December 17, 1973. 


YOURS, etc., 

GUAZZO, SILAGI & CRANER, P.C. 
Attorneys for Petitioner 
888 Seventh Avenue 
New York, N.Y. 10019 

(212) 757-7100 


TO: 

SIPSER, WEINSTOCK, HARPER 
& DORN, ESQS., 

Attorneys for 

SHOPMEN'S LOCAL UNION NO. 455 

380 Madison Avenue 

New York, New York 10007 






PETITION 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

[ SAME TITLE J 

TO THE HONORABLE HOWARD SCHWARTZBERG 

REF'EREE IN BANKRUPTCY 

The petition of KEVIN STEEL PRODUCTS, INC., 
debtor, respectfully shows and alleges: 

1. That your petitioner is the bankrupt 
herein, having filed for an arrangement pursuant to 
Chapter 11 of the Bankruptcy Act on September 13, 1973. 

2. That the prime reason for the economic 
difficulties leading up to the filing of the Chapter 11 
petition herein, was labor problems with SHOPMEN'S 
LOCAL UNION 455. Specifically, high wages demanded 

by the Union for its employees, coupled with a 
deliberate restriction in workers' productivity, 
made it impossible for petitioner to compete. As a 
result, petitioner was forced to file a Chapter 11 
petition. 

3. Petitioner and SHOPMEN'S LOCAL UNION 
455, had a collective bargaining agreement in effect 
from July 1, 1970 through June 30, 1973. Commencing 




PETITION 


sometime at the beginning of 1973, petitioner and 
Union got involved in a series of disputes. It is 
of interest to this motion only that it became 
disputed whether in fact petitioner accepted from 
the Union, a certain proposal as an interim contract, 
subject only to agreement on appropriate language, 
or whether petitioner herein reserved its rights to 
enter into such contract. 

4. In a decision and order dated November 
21, 1973, the Administrative Judge of the National 
Labor Relations Board decided that petitioner vio¬ 
lated Section 8(a)(5) and 8(a)(1) of the National 
Labor Relations Act, by refusing on or after June 1, 
1973 to sign a document embodying the agreement 
between petitioner and Union. The NLRB Administrative 
Judge ordered petitioner to execute the contract 
submitted by the Union on June 1, 1973, and give 
retroactive effect thereto from July 1, 1973. 

5. It is for the best interest of 
petitioner, as well as the creditors generally, 
that your petitioner be permitted to cancel and 
reject the unexpired portion of said collective 
bargaining agreement. 





PETITION 



6. If petitioner is required to comply 
with the terms of said contract, it will be forced 
to pay each employee (there is a normal work force 
of 15) salary and benefits totalling $9.00 an hour 
per each man. Without a Union contract, petitioner 
can employ workers at $3.50 an hour. It is quite 
obvious that unless the executory Union contract is 
cancelled, it is economically impossible for 
P®^ttioner to present any plan to the creditors 
that could have any reasonable chance of success, 
and be accepted by said creditors. 

WHEREFORE, it is respectfully requested 
that petitioner be permitted to cancel and reject 
the unexpired portion of the aforesaid contract. 

KEVIN STEEL PRODUCTS, INC., 
Petitioner 



GUAZZO, SILAGI & CRANER, P.C. 
Attorneys for Petitioner 
888 Seventh Avenue 
New York, N.Y. 



s/ Mitchel B. Craner 
Mitchel B. Craner 


A member of the Firm 


(Duly verified by 
Robert Palatnik on 
December 20, 1973.] 
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EXHIBIT - DECISION OF ADMINISTRATIVE LAW JUDGE OF 
NATIONAL LABOR RELATIONS BOARD - 
ANNEXED TO PETITION 


.1. /03-73 

West Haverstrnw, N.Y, 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
DIVISION OF JUDGES 
WASHINGTON, D.C. 


KEVIN STEEL PRODUCTS, INC. 


SHOPMEN'S LOCAL UNION NO. 455, 
INTERNATIONAL ASSOCIATION OF BRIDGE, 
STRUCTURAL AND ORNAMENTAL IRON 
WORKERS, An.-CIO 


Thomas T. Trunkes , Esq ., for 
the General Counsel. 

Caesar Guazzo , Esq., New York, 
N.Y., for Respondent. 

Belle Harper , Esq ., New York, 
N.Y., for the Charging Party. 


Case No 2-CA-13002 


DECISION 

SIDNEY SHERMAN, Administrative Law Judge: The Initial charge 
herein was served upon Respondent on June 11^ 1973, ll the complaint issued 
on July 31, and the case was heard on August '28 and 29. After the hearing 
briefs were filed by Respondent.and the General Counsel. Upon the entire 
record, 7J the following findings and recommendations are made: 

I. Respondent's Operations in. Commerce 

Kevin Steel Products, Inc., hereinafter called Respondent, is 
engaged in the fabrication and distribution of steel and related metal 
products at its establishment in West Haverstraw, New York. It annually 
sells more than $500,000 worth ol products, of which more than $50,000 
in value is shipped to out-of-Statc [folnts. Respondent is engaged in 
commerce. 

\l All events hereinafter related occurred In 1973, unless otherwise 
indicated. 

2/ For corrections «>f tl>e transcript, see the order of Octoht'r 29. 
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EXHIBIT - DECISION OF ADMINISTRATIVE LAW JUDGE OF 
NATIONAL LABOR RELATIONS BOARD - 
ANNEXED TO PETITION 


in-7i)\-/1 


II. TIu- Union 

Shopnion' s l.oo.il Union No. /•'>'>, I ntorn.-it ion.'i I A.sj-.orint ion oT !’.ridj»f, 
St riici lira] anti Oniainonta I Itciii Workers. Al’I.-C ID, is a labor firn.ini/.a: ion 
5 under tin* Act. 



ITT . 

The 

Merits 

lU 

A. 

i•he 

1ssues 


The pleadings, as amended at the hearing, raise tin lolltjwinc 

Is.sues: 

!• Whether Kespondent ha.s violated Section Hf.i)()) by offeiing 
employees inducements to defect from the Union' 

2. Whether Respondent l.aid off, and subscfpu'nt 1 y terminated, 
certain employees because of their Union activity and bec.iiise the Union 
2(1 refused to remove I.eggio a.s its shop steward, thereby violating Section 
a(a)(l) and (1)? 


.15 


'i. Whether Respondent has refused tt) bargain with the Union 
since June 4? 

4, Whether Respondent lias violated Section 8(a)(5) and (1), by 
refusing to sign an agreement reached between it and the Union. 


5. Whether the board should defer tlie taking of )urisdlrtion 
herein pending tiu* conclusion of certain arbjltration proceedings dealing 
with some of the matters involved heroin? 


15 


4(1 


45 


50 


II. of ^y£nj^« 

Respondent has been cngagi'd in the stei'l fabrieatlon bu‘'lness in 
West Haverslraw, New York. Rarly In 197 1, it h.id .about 15 .shop employees, 
and an unspecified numbi-r of other employees, who flid installation work in 
till’ fiel<l. Only the former ;iri‘ Involveil herein. For some ye.ars, 

Kcspon«lt*nt has h.id coni r.iei ual it'l,ition.s with the Union .if. tin- represen¬ 
tative of tlu' shop I’lnployees, tlii' l.ihl such coni ra«;t having bt‘en in effict 
from .Inly 1, 147(1 through .lune U), 1471. ^Th.at coni r.icl cont.lined .a 
provision for arbitration ol g.riev.inces. Tlu* Union's ihiel shop steward 
during the term ol th.it contract w.as I.egglo, On l■■^*bruary 15, the 
employees struck because of Respoiulent *s delincpiency with respect lo v.arloiis 
trust I iinds er.l al<l f shed by the p.arl ies' contract. by letter dated 
Kebru.ary 15, Kespondi'iil noi il i»Ml tlu* strikers I h.at they wi*ri* beliic l.ild 
ofl loi lack ol work. by ^■^•bru.ary 21, itespoiulenl h.id s.atisfied its 
oblig.it ion to the l nisi I unds .iiul the lluioii on that d.ile announced 
termination ol I In* strike .and .aske<l Iti'spoiulenl 's presidi*nt, I’alatnik, 
how m.any men he needed lo lesunie operations. lie answereil that he did not 


V 


- ‘2 • 
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DECISION OF ADMINISTRATIVE LAW JUDGE OF 
NATIONAL LABOR RELATIONS BOARD - 
ANNEXED TO PETITION 


ii» 


need any at that lime, hut would continue tr op<'ralc as lu' had during i he 
strike with but one employee to help him. About March 1, thi- Union's 
president, Colavito, discussed the reasons for the layol fs witli I’alatnik, 
who insisted that he had no work for the men, adding that, even If he did 
5 have work, he would not recall them as long as Leggio was sliop steward. 

On March 30, Respondent notified tlie laid off employees that it was 
necessary "to permanently terminate" them because there was no reasonable 
expectation of their being recalled. 

About May 1, negotiations for a n«-w contract, lo succeed I lie one 
expiring on June 30, commenced. At tills and subsequent meetings -- on 
May 15 and 21 — the main bone of contention was wage ' itis and tlie rec.ill 
of Leggio. On May 21. Colavito proposed that the existing contract be 
extended, pending negotiations between the Union and an industry associatim. 
and that upon the conclusion of such negotiations Respondent adopt the 
association contract. Palatnik suggested that an appropriate draft be 
prepared by the Union's counsel and cleared with Respondent's counsel. 

On June 1, when Colavito returned with a draft of his proposal and advised 
Palatnik it had been cleared with his lawyer, Palatnik insisted, nevertheless, 
on calling his lawyer, who arranged a meeting for further discussion of the 
proposal. However, a few days later that meeting was cancelled by Palatnik. 
who subsequently .advised Colavito that he would not sign the contract. 

In the meantime the Union had submitted to arbitration various 
25 Issues, including the propriety of Respondent's refn.niJ on February 21, 
to recall Leggio and the other strikers. Such arbitration was still in 
progress at tlie time of the Instant hearing. 

30 C. Disc ussi on 

1. The deferral issue 

Section 10 of the parties' contract established a grievance 
procedure for handling any "complaints, disputes or griev.inces" submitted 
to the shop stewards by employees, and it was further providc-il th.it any 
"difference, grlev.iace or dispute" which w.as not otherwise si-ttliul 
through that procedure and "any dlfferiuice or dispute between the Company 
and the Union arising out of this Agreement or as to thi.‘ moaning, 
application or alleged violation of any provision, or piovislons of this 
Agreement shall, upon nupiest of either party to this Agreement be 
submitted to" final .md binding arbitration. Section I'ifll) of the contract 
forbids discipline or dischargi- except for "proper c*ausi ." In Section 11 
of the contr.ict Respondent renounces resort to "lockouts," subject to 
certain exceptions not here relevant. 

- 3 - 
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EXHIBIT - DECISION OF ADMINISTRATIVE LAW JUDGE OF 
NATIONAL LABOR RELATIONS BOARD - 

D^ PfiTlWOH— -;^ yo3.7-, 


At the time of the instant hearing there was pending an 
arbitration proceeding between the parties over various matters, including 
the "lockout" of February 15, and the failure to recall Leggio. At the 
liearing. Respondent moved that the Board defer any action on tlie merit.s 
herein pending the outcome of sucli proceeding, citing Colljrer Insula ted 
Wire .3/ Ruling on that motion was reserved at the hearing. 

The question of deferral is here complicated by the fact that, 
in addition to acts by Respondent, which arguably violate the contract .and 
are currently the subject of arbitration proceedings — namely, the 
failure to recall, and termination of, various employees — the complaint 
alleges conduct which clearly involves no breach of contract but only ot 
a statutory duty. The propriety of deferral in sucli a situation was 
considered in George Koch Sons , -4/ where the issue was whether the Board 
should defer to arbitration with respect to the legality of a work 
stoppage in a case where there was also involved the legality of a union 
fine, a matter beyond the purview of the parties* grievance and arbitration 
procedure and one which was decided in that case by the Board on the merits. 
The Board there said: 

. . . since we are in any event required to take jurisdiction 
in order to determine the issue of whether the fine was 
violatlVie of our Act, there seems less reason to defer the other 
issue raised by the complaint; namely, the Union's conduct 
with respect to the strike. When an entire dispqte can 
adequately be disposed of under the grievance and arbitration 
machinery, we are favorably Inclined toward permitting the 
parties an opportunity to do so. One of our reasons for so 
doing is to avoid multiplicity of forums. But, here, since we 
must perforce determine a part of the dispute, there is far 
less compelling reason for not permitting Ihe entire dispute 
to be resolved in a single proceeding. 

Here, too, the entire dispute cannot be disposed of under the 
contractual grievance and arbitration machinery; for, tlie complaint raises 
two issues clearly beyond the purview of such machinery — ^lamely, the 
alleged violation of Section 8(a)(5) by Respondent's refusal to execute 
a contract and its alleged solicitation of employees to defect from the 
Union. Moreover, there is another consideration militating against 
deferral of any part of this rase. In C ollyer , the Board stressed ns a 
condition favoring deferral the absence of any "claim ... of enmity hy 
Respondent to the employees' exercise of protected rfghts." Here, there 
is not only a claim, but it found below, thf>t Respondent has unlawfully 
frustrated the efforts of the Union to conclude an agreement with it on 
behalf of the employees and that it has attempted since early in 1972 
to induce employees to defect from the Union by various promises of benefit. 

For all the foregoing reasons. Respondent's motion to defer to 
arbitration is denied. 


192 NLRB 837. 

199 NLRB No. 2f.. 
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EXHIBIT - DECISION OF ADMINISTRATIVE LAW JUDGE OF 
NATIONAL LABOR RELATIONS BOARD - 
ANNEXED TO PETITION 



2. Solicitation of employees 
••o abandon the Union 

complaint alleges that on various dates in January and 

February Respondent offered inducements to the employees to abandon the 
Union. 


10 


15 


► background evidence on this issue the ('.enernl Counsel adduced 

J ^ Burrett. corroborated by Union agent Steinhauser, that earlv 

® president, Palatnik, offered the employees more 
liberal fringe benefits, if they would repudiate the Union; and, Prah 
testified that beginning in 1972" he had conversations with Palatnik, 
in which the latt.r promised to make certain improvements in the existine 
retirement and hospitalization plans, if the employees would defect from” 
the Union, but, when Palatnik urged him to relay thi. message to others 
In the shop, Prah refused to do so. 5/ 

a Notwithstanding Palatnlk's denials, the foregoing testimony is 
credited on the basis of demeanor considerations. 

► K . ►u testified that he joined in the strike on February 15, and 

that the next day. when he returned to the plant for his pay, Palatnik 
promised that he would have plenty of work, if he went "non-union." Vieri 

25 be a sincere witness and his testimony is credited, despite 

Palatnik s denial. Accordingly, it is found that bv Paiatplk's offer to 
recall Viera, if he forsook the Union, Respondent'vinlated Section 8(a)(1) 
or the Act. 


20 


30 


35 


40 


45 


3. The 8(a)(3) issue 

lo- ^ The General Counsel contends that.-19 shop employees, including 

Respondent on or about February 15. and discharged 
^beir Union activity and because the Union 
steward, and that Respondent thereby 
violated Section 8(a)(3) and (1). Respondent concedes the layoffs and 
disc .arges but denies that they were motivated by improper considerations. 


5/ 


Since the Incident related by Burrett occurred beyond the period of 
limitations prescribed by Section 10(b) of tl.e A. l , it is considered 
here only as showing Respondent's Union animus. The incident involving 
Prah is, also, considered only fn that light. .(Not only is it 
apparently barred by Section 10(b). b^t the record shows that, although 
a Union member, Prah was a supervisor by reason ol his authority to 
hire employees and to decide what probationary employees to retain at 
the end ot their trial period. Accordingly, for that reason alone. 

any blandishments offered him to forsake the Union would not violat.' 
the Act.) 


- 5 - 
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EXHIBIT - DECISION OF ADMINISTRATIVE LAW JUDGE OF 
NATIONAL LABOR RELATIONS BOARD - 
ANNEXED TQ PF.TTTTnM _ 

.in-7m-7T 


Tlte empJoyefs struck on February 15, because Respondent owed 
about $15,000 to the trust funds established by the parties' contract. 

The same day. Respondent mailed a letter to the strikers notifying* them 
that they were being laid off for lack of work and that they would be 
advised when they were again needed. On February 21, Respondent having 
paid up its obligation to tl>e trust funds. Union agent Steinhauser informed 
Respondent's president, Palatnik, that the strike was over and the pickets 
were being removed, and asked how many men Palatnik was going to reinstate 
at that time. Palatnik answered that he was not going to recall anyone 
except Bolson, a finisher. When Steinhauser demanded that I.eggio be 
recalled, since he was the senior crane operator (as well as the cltief 
shop steward, with superseniority under the contract) and the services 
of a crane operator would be needed to assist bolson, Palatnik answereil 
that he, himself, would perform whatever crane work was needed. 

Until July I, Rcspon<lent continued to operate witli only Bolson In 
tlie situp, assisted by Palatnik on the crane, and to an unspecified extent 
by Mannocchi, one of his former employees, and several nonunit 
personnel. On July 1, the contract having expired. Respondent's 
former employees resumed picketing, to protest its failure to execute 
a new contract. Apparently, about the same time Respondent recalled 
several more of its former employees, and at the time of the hearing 
it was still operating on a limited basis and was still being picketed. 

Prah, who joined in both strikes, testified that, wlien he 
returned to the plant on February 20 for his pay, Palatnik stated there 
was nothing he could do about recalling Prah at the moment and that he 
was going "to try to stick it out" until July 1st, 2/ that he would 

be willing to "open the shop" if the Union would replace the "shop steward. 
Burrett testified that during the strike Pala^lk told him that he 
deplored the existing situation but "he could ^ot do anything else 
because of the union," that the fitness could go back to work for him 
at any time but Palatnik could not "open the shop" so long as Leggio 
would work there. 

Although dls|)uLlng Burrett's account, Palatnik uOknowledged that 
he had made the statement that he would not recall Leggio "as shop steward" 
because he was "overstepping his role as shop steward" and that he had told 
Prah on February 20, that he would not recall anyone until Leggio was 
replaced as shop steward. Palatnik,nevertheless, denied that the purpose 
of the layoff was to force the replacement of I.eggio .as shop steward, 
declaring that it was due solely to lack of work. 8/ However, when asked 


6/ Colavito testified without contradiction that, when he visited the 
plant on June 1, he saw several office employees and Mannocchi, as 
well as Bolson, doing unit work. 

7/ That was the expiration date of the Union's contract. 

8/ Palatnik explained that on February 15, the only substantial order 
in the shop consisted of work he was doing under sub-contract, .ind 
that, when the employees struck, he notified the customer that he 
could not guarantee delivery because of the strike, whereupon the 
customer canceled the order. 


11 
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whether he would have recalled tin* omployi’t';:, H had heen ousti’d 

as shop steward, Palatnlk answerfd: 

I would have maybe called back maybe only a v<'ry I »'w emplc'vees, 

5 maybe the foreman and one other employee, just to clean up tiK- 

place, just to keep the place going. 9/ 

Thus, by his own admission, Palatnik's reiusal to recall the laid 
off employees was attributable at least in part to his opposition to l,eggit» 

10 because he was "overstepping his role as shop steward." 

Prah related a further conversation with I'alatnik on February 27. 
in which the latter stated that he was prepared to recall six or seven men 
but not "the shop steward," Palatnik's version was that on that ocra'ion 
15 he told Prah only that he would not recall anyone dut to lack of work. 
However, Prah Is credited on the b.isis of demeanor. 

Although Palatnlk testified at some length about the dearth of 
work in the shoj* after February 15, and the reasons therefor, it is 
found, on the bat.is of his afore-noted admission at the hearing, as well 
as that made to Prah on February 27, tliat. 1-ad lie i'..;en so minded, Palatnlk 
would then have been able to provide work (or some ol the laid off 
employees but did not do so because oi liis aversion to I.eggio and his 
apparent belief that, if he recalled any of the other men, he would be 
obligated by the Union contract to recall Logglo, .uso. 

l-ihlle not disputing that Palatnlk was oppo.-ied to r ailing Leggio, 
Respondent contends that such opposition stemmed solely from i.egglo’s 
"Improper activities, e.g., inhibiting productivity, causing breakdowns, 
insubordination and a threat to 'get the boss.'" t’al.unlk explained that 
his difficulties with Leggio began with atL, incident in the fall of 1972, 
when a dispute arose over the failure of Ihilatnik to call Leggio in on a 
Saturday, when some work was^^being done on the plant building. J^/ Palatnlk 
added that, when, soon thereafter, he had occasion to rebuke Leggio for poor 
workmanship on a painting job, Leggio retorted that Palatnlk was "picking on" 
him because of the afore-cited Saturday-work incident and declared that 


40 


45 


- 7 - 


9/ This testimony seems to reflect the assumption by Palatnlk that 

Respondent was not permitted by the Union contract to recall even one 
or two men for clean-up work without bringing l.i-gglo bai k as shop 
steward. The basis for this .lesumption is not clear from the record. 
However, it suffices for present purpose th.it P.il.ilnik lielieved that 
to be the case and was admittedly mm I vat ed by ih.it belief. 

10/ The contr.'ict requires that "the shop steward .sh.ill be one of tin 

employees assigned to overtime work." The dispute over Kespondent's 
alleged violation of that provision is now in .'ii h i i r.at ion. 
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Palatnik was "a challenge to" him and he was "going to g«t" Palatnik. 
Incident apparently Inspired tlie following letter of October 31, 1973, 
the Union: 

On numerous occasions, I have discussed with you the difticulties 
we have with Salvatore Leggio. 


10 


13 


20 


25 


30 


35 


Mr. Leggio does not perform 1 is duties with the competence 
required. In addition. Ills legative attitude is reflected 
In the performance of his dui les as Shop Steward. His apparent 
resentment of me personally and this business, which provides a 
livelyhood (sic) for so many people, has now been brought into 
the open. 

On October 30, 1972 in the presence of others, he threatened me 
and the very existence of my business. This threat arose from 
the fact that when requested to do a certain job, Mr. Leggio 
did it in such an Inadequate manner, that it was brought to his 
attention by the Shop Foreman. His response to the criticism 
was if you don't like it call the delegate. His response to my 
telling him he must learn to do a proper job was, 'If I don't 
like it 1 can have .some one else do it." 

Mr. Leggio does not run my business nor will I permit him to do 
so. He will do his job competently or he can 'leave. 

After making this 'or else' statement he said he would place a 
security guard around the clock to make sure he caught me doing 
something wrong and then the threat to which 1 previously referred 
He said and I quote, 'Bob, you're a challenge to me and 1 am going 
to get you. 

It was never my impression your union countenanced such an 
attitude, nor was it your desire to 'get me' or Kevin Steel 
Products, Inc. 


40 


45 



30 


This is the culmination of a series of incidents and statements 
which can lead to no other conclusion but that Mr. Leggio wants 
to get me. In order to do so he must, of cour.se, damage the 
business. An alternative is that his threat to get me is a 
physical threat, however, I doubt that. 

Mr. Leggio'.s attitude was exposed for’all to see, that of an 
enemy boring from within, who out of spite, ignorance or 
viciousness has set as his goal, the destruction of my business. 

I realize that short of n singular destructive act by him, Ik' 
will not destroy mo. However, single invidious acts of 
malfeasance and nonfeasance directed against me and my business, 
must have a cumulative deleterious effect and Impede the progress 
and growth of a business Important to me and my employees. 
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I call upon you, knovm to me to be responsible and In the 
highest tradition of labor leaders, to investigate this problem. 

It Is not in the best interest of the union or me that such 
problems continue. 

5 

Palatnlk testified further that after the incident described in 
the foregoing letter, and while he was in the plant washroom, he overheard 
Legglo upbraid another employee for working too fast; that during 
November and December 19.72, in his job of operating the overhead crane, 

10 Legglo burned out two motors through an improper operating procedure; that 
the witness rebuked Legglo three or four times on that aetount but to no 
avail; that the witness Jin not discharge Legglo therefor because he had 
a reasonable doubt" at the time about Leggio's responsibility for the 
damage to the motors; that, after having operated the crane, himself, for 
15 4 or 5 months thereafter without any maintenance pioblems the witness is 

now convinced that Legglo was in fact responsible for such damage; that 
in December 1972, when the witness personally took over the supervision 
of a job in order to expedite it, Legglo took sick leave the next day; 
that two of the employees told the witness that Legglo had taken off in 
20 order to hinder Palatnlk's efforts to expedite the job; IJ./ that the 
witness believes that Legglo was responsible for a general slowdown, 
which resulted in that particular job taking 1,500 liours longer to complete 
than normal: and that the witness concluded from the foregoing events that 
Legglo'* was engaged in a plot to undermine him. 

25 

• 

Legglo, on the other hand, attributecl the mairrtenance problems 
with the crane to matters unrelated t. his operating procedure, asserting 
that he based this view in part on Information he received from the shop 
maintenance man, Thompson, as to the cause of those problems, and he 
30 expressly denied any mishandling of the crane. He denied, also, that he 
instigated any slowdown in the shop, explaining that the sick leave 
cited by Palatnlk was due to a dental appointment and insisting that- 
there was no washroom Incident such as Palatnlk described. His version 
of the "challenge" remark was that at the time of that incident he was 
seeking a monetary award in the arbitration proceeding involving the 
"Saturday-work" incident and that all he told Palatnlk was that "that 
money was a challenge to" him and that he "would go out to get it." 
Respondent's maintenance man, Tliompson, was not called by Respondent 
to corroborate Palatnlk's charge of abuse of equipment by Legglo and 
no explanation was offered for this omission, and, us noted above, 

Palatnlk, himself, admitted to uncertainty us to the cause of the break¬ 
down of the equipment until aftea he had, himself, operated It for 4 or 5 
months. In view of -these circumstances, 1 credit I.cgglo's denial of 
responsibility for any damage to the ctane's motor and of employing 
the improper, ''perating procedure, to which Palatnlk ascribed his 
suspicion that Legglo was responsible for the frequent breakdowns of the 
crane. Accordingly, it is found not only that Legglo did not, in fact, 

11/ Palatnlk explained that it was necessary to replace Legglo for that 
day with an inexperienced man, who could not maneuver the crane as 
skillfully as Legglo, thereby slowing down the work. 
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mishandle the crane, but also that Palatnlk did not have any reason to 
believe that such was the case, and the Inference is, therefore, 
warranted that, contrary to Palatnlk's testimony, he did not actually 
entertain any such belief either before or after February 15. However, 

I do not credit Leggio's rather strained explanation of the "challenge" 
remark, and find that he did make such a remark in the terms described 
by Palatnlk, and, in view of the circumstantiality of his account of the 
matter, credit Palatnlk's testimony about the washroom incident. Absent 
any contradiction thereof, Palatnlk's testimony about the report he 
received concerning Leggio's reason for taking sick leave on December 1972, 
is also credited. 

IThile the three incidents last mentioned might bo deemed to have 
justified Palatnlk in believing that Legglo was bent on disrupting 
Respondent's operations by instigating a general slowdown, the following 
matters militate against the credibility of his testimony that he actually 
entertained such a belief or that his objection to recalling Leggio was 
motivated solely by such a belief. 

a. In a letter to the employees of January 29, Palatnlk 
referred to the "large number of problems which have arisen as a result 

of what we believe to be excessive zeal if nothing else, of union represen¬ 
tatives" (Emphasis added)"; Palatnlk acknowledged that the foregoing 
referred, at least in .part, to Legglo. 

b. Palatnlk did not dispute Colavito's testimony that at a 
meeting between them early in March Palatnlk explained that he objected to 
Legglo because he was constantly "raising questions" about the 
administration of the contract, and opposing the assignment of laborers 

to do mechanics' work, departures from senio^ty in layoff, and 
deviations from the contract in selecting employees for overtime work. 

Prah, who, as found above, was a supervisor, confirmed that there were 
occasions when he attempted to ‘'sneak" laborers into mechanics' jobs, 
which provoked complaints by Leggio to Palatnlk. And, I.egglo ascribed 
Palatnlk's "bitterness" toward him to Leggio's efforts to enforce the 
contract. 

c. As noted above, Palatnlk acknowledged at the hearing that 
he had declared that he would not let Palatnlk return as shop steward 
because "he was overstepping his role as shop steward." 

• 

d. Although Palatnik professed to believe, at least as early 
as October 31, that Leggio was plotting Respondent's downfall, he made no 
effort to initiate the procedure prescribed in the contract for the 
discharge of a shop steward nor did he take any other disciplinary action 
against him, retaining Leggio as an employee until February 15, when he 
joined the strike. Moreover, Palatnik maintained at the hearing that 
during the period of the layoff he considered allowing Leggio to return 
as an employee, albeit not ns a shop steward. 

- 10 - 
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e. It seems inherently improbable that because of a grievance over 
one day's pay, Leggio would want to destroy Respondent's business on 
which he and his fellow Union members depended for their livelihood or 
that Palatnlk would in good faith believe that ..egglo would take such 
action for such a reason. 

In view of all the foregoing considerations, it is found that 
Palatnlk*s antipathy toward Leggio stemmed mainly from his insistence 
on Palatnlk*s compliance with the contract in the matter of work 
assignments and the selection of employees for overtime work and layoffs. 

It Is apparent that Leggio*8 Inflexibility In these areas was resented 
by Palatnlk because It frustrated his efforts to promote efficiency of 
operations and reduce costs at a time when Respondent's financial 
position was precarious. V/hlle It 1$ clear that the incident 
referred to In the letter of October 31, 1972, generated a strong, 
emotional reaction on Palatnlk*s part and, while he may have genuinely 
believed at that time that Leggio was bent on undermining Respondent's 
operations. It is significant that Palatnlk made no specific reference 
to that charge in any of his later communications to the employees or 
the Union about Leggio, but stressed only his resentment of Leggio's 
seal as a steward. It is Inferred, therefore, that the October 31 
letter reflected only a passing reaction to the October 22 incident and 
that any effect thereof was secondary to the more realistic and 
substantial objections by Palatnlk to Leggio's strict enforcement of 
the Union's contract. 


It having been found, on the basis of Prah's credited testimony, 
that Palatnlk would have recalled six or seven of the strikers on February 
February 21, but for his opposition to Leggio, and that such opposition 
was due in large part, if not entirely, to Leggio's real in enforcing the 
Union's contract. It follows that such failure to recall was for 
discriminatory reasons and that Respondent thereby violated Section 
8(a)(33 and (1) of thd Act. 


4. The 8(a)(5) issue 

i 

The General Counsel contends that Respondent violated Section 
8(a)(5) and (1) on and after June 1, by refusing to execute an agreement, 
which it had concluded with the Union. In tlie alternative, the General 
Counsel contends that, if the Board finds that there was not a complete 
agreement on June 1, it should still adjudge Respondent to be in violation 
of Section 8(a)(5) by reason of Its alleged refusal to bargain with the 
Union on and after June 4. 
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There waa substantial agreement between Palatnik and Colavlto 
as to the course of the negotiations for a contract to replace the one 
due to expire on July 1. These negotiations began with a meeting early 
In May between Palatnik and Colavlto. At this meeting and a later one, 

5 on May IS, the main obstacles to agreement were Palatnlk's opposition 
to Legglo's returning as shop steward and his Insistence on a reduction 
In the existing wage scale, on the ground that Respondent could not 
compete with other area flrma under that wage scale. When they met 
again, on May 21, Palatnik announced that he was expecting some work 
10 within a few weeks, at which time he would recall some of the men, but 
he remained adamant with regard to Legglo. Finally, as a concession to 
Respondent, Colavlto proposed that the Union grant Palatnik an extension 
of the current contract, pending negotiation of a new contract with other 
area employers In the Industry, with the stipulation that Respondent would 
15 adopt any new agreement reached with such employers, and that the Union 
wuld not strike Respondent during such negotiations, unless Respondent 
accepted struck work from another shop. The advantage of this proposal 
to Respondent was that It would be exempt from any strike that might be 
called In connection with the foregoing area-wide negotiations. When 
20 Palatnik Indicated Interest In this proposal, Colavlto began to reduce it 
to writing, but Palatnik Insisted that the drafting of language be handled 
Sy counsel. According to Colavlto, Palatnik declared that whatever 
counsel agrtfed on would be acceptable to him. Colavlto had a contract 
drafted by Union counsel, Mrs. Harper, who reported to him that she had 
25 submitted the draft to Respondent's attorney, Guazzof and that he had 
Indicated approval and had promised to recommend acceptance thereof to 
his client. However, when he received the draft In the mail, Colavlto 
was not satisfied with the language of the "struck work" clause, and 
requested Mrs. Harper to make a change therein and clear It with Guazzo. 12 / 
On June 1, Colavlto presented the final draft Palatnik, who indicated 
that It was acceptable to him but that he wished to call Guazzo. After 
a telephone cohversatlon with Gu^zo, Palatnik reported that,he was to 
meet with Guazzo on June 5. When Colavlto asked why such a meeting was 
necessary. In view of the fact that Guazzo had already evinced his approval 
to Mrs. Harper and Palatnik had just Indicated his own satisfaction with 
the draft, Palatnik answered only that he did not know and buggested that 



12 / From a cotsparlson of the Initial draft and the subsequent one. It 
appears that the change desired by Colavlto was the Inclusion In the 
"struck-work" clause of a requlremSnt that. In case of a strike by 
Respondent's employees because of Its acceptance of work from a 
struck employer. Respondent would reimburse the employees for any 
wages lost as a result of their strike. Similar provisions appeared 
In the expiring contract, wherever It authorizes strike action to 
protest specified conduct by Respondent. It Is thus clear that there 
was nothing novel about such reimbursement provision, and that It was 
one routinely Included by the parties In elapses dealing with 
.luthorized strikes. 
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Colavlto speak to Guazzo. ColaviCo promptly called him and asked for the 
reason for the proposed meeting, asserting that Mrs. Harper had reported 
that Guazzo was satisfied with the draft, whereupon Guazzo answered, 
"That's right," but, nevertheless. Insisted on meeting with his client. 

5 Despite repeated questioning by Colavlto, Guazzo offered no explanation, 
and it was finally arranged that the parties would meet with Guazzo on 
June 5. According to Colavlto, Palatnlk concluded the June 1 meeting with 
the assurance, "... don't worry, we got an agreement." 13 / 


10 Palatnlk denied that he gave the foregoing reassurance to 

Colavlto on June 1. As for the May 21 Incident, Palatnlk insisted that 
he merely told Colavlto to put his contract proposal in writing and he 
would have Guazzo look at It, and that he advised Colavlto that he could 
make no commitment without first having discussed with Guazzo the long- 
15 range Implications of that proposal. There Is thus a conflict between 
Colavlto and Palatnlk as to whether on May 21, Respondent accepted the 
proposal for an Interim contract, subject only to agreement on appropriate 
language, or whether Palatnlk stipulated that, before signing any such 
contract, he would have to discuss the merits thereof with Guazzo. 

20 

As to hlb telephone conversation with Guazzo on June 1, Palatnlk 
testified that he asked Guazzo whether he had cleared the new draft and 
that he professed to have seen only the old one, and proposed a meeting 
to dlscus8''the new one. However, Palatnlk did not dispute Colavito's 
25 testimony that on June, 1, when he asked why a meeting with Guazzo was 
necessary, Palatnlk answered that he did not know; sor, did Guazzo deny 
that, when Colavlto taxed him with having already Indicated approval of 
the proposed contract, he acknowledged that such was indeed the case but 
offered no explanation to Colavlto for his scheduled meeting with Palatnlk. 
30 If the reason for that meeting was, as Palatnlk testified, his desire to 
consult Guazzo about the merits of the Union Vs proposal, it seems that it 
would have been a simplp matter for either Palatnlk or Guazzo to have so 
apprised Colavlto. The fact th^t they failed to disclose apy such reason 
to him at the time but. Instead, parried his Insistent demands for an 
35 explanation with vague and equivocal responses is persuasive that at that 
time they recognized that Respondent had no valid reason for refusing to 
, execute the contract nor any reason that they could afford to disclose. 


In view of these circumstances, as well as demeanor considerations, 
40 Colavito's testimony Is credited Insofar as it conflicts with Palatnlk's, 
and It is found that on May 21, Palatnlk undertook to sign a contract 
embodying the terms then proposed by Colavlto, subje^ct to agreement by 
the partletf counsel on appropriate languag^; that by June 1, 
counsel had agreed on such language; and tliat on that date 
45 


W 


All the findings made in the preceding paragraph arc based on Colavito's 
testimony, which was not disputed except in the two respects noted in 
the next paragraph. 
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Palatnik reviewed the draft prepared by counsel and acknowledged that it 
reflected fhe understanding reached by the parties on May 21, but refused 
to sign it at that time, proposing Instead, a meeting with his counsel on 
June 5. 

As to subsequent events, the record shows that on June 5, 

Colavlto was notified of cancellation of the scheduled meeting and on 
June 6, he was Informed by Palatnik that he was upset by an incident 
that had occurred on June 2, Involving alleged surveillance of Respondent's 
operations by Legglo, and Palatnik Insisted that he would not sign any 
contract until the Union got rid of Legglo. On June 28, when the matter 
was next discussed by the parties, Palatnik, at first, reiterated his 
refusal to sign a contract, unless the Union ousted Legglo as shop steward, 
but, when the Union Indicated Its willingness to consider a change in shop 
stewards. If he would accept the proposed contract, Palatnik declared he 
still would not sign the contract because of the high wage scale. On 
July 16, after the other area employers In the Industry had reached 
agreement on the terms of a new contract and Colavlto again appealed to 
Palatnik to sign the contract, he answered that he preferred the existing 
situation. There have been no further discussions of the contract. 

Respondent contends that, even If there was an agreement reached 
on the termS proposed by the Union, It was not legally binding because It 
was too vague and Indefinite. Respondent relies oa the fact {hat the Union's 
proposal did not. Itself, specify the wage rates and*other terms chat would 
apply to Respondent after the Union reached an accord with the other, area 
employers, but provided only that Respondent would be bound by whatever 
terms and conditions were negotiated with such other employers. 

The clearest expression of the Board^s position on Chat point Is 
contained In the General . Sheet Metal case. 14/* There, an employer had 
executed an "interim agreement," ^stipulating that It would be superseded-— 
by whatever contract was negotiated by the union with a multi-employer 
association, of %dilch the employer was not a member. However, after such 
contract was negotiated, the employer refused to comply with the require¬ 
ment therein for contributions to a fund to be used to promote Che 
Interests of his Industry. In alleging that the union's Insistence on 
compliance by the employer with chat provision was unlawful, the General 
Counsel relied on Board ruling that the establishment of such a fund was 
not a mandatory subject for bargaining and a union's Insistence thereon 
violated Section 8(b)(3) of the Act. ftowever, the Board affirmed the 
Trial Examiner's dismissal of the complaintwhich dismissal was predicated 
on the rationale that the employer's agreement to be governed by whatever 
terms might be negotiated in the future by the multi-employer association 
was legally binding, so that. In Insisting on the employer's contributing 
to the Industry fund, the union was merely demanding that he honor a valid, 
contractual commitment. With respect to the contention chat the Interim 
agreement was void for uncertainty, the Trial Examiner quoted the following: 


14/ 144 NLRB 773. 
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It Is not necessary that a promise should within Itself be certain 
If it contains a reference to some document, transaction, or other 
extrinsic facts from which the meaning may be made clear .... 

An offer or agreement may also refer to another agreement for a 
5 definition of terms, even to a contract to be made subsequently. 15 / 

The foregoing ruling Is deemed to be controlling here, and It is 
therefore found that the Instant, extension agreement was not void for 
uncertainty. 

10 

Upon consideration of all the foregoing matters, it Is found chat 
by June 1, the parties had reached agreement on the terms of an Interim 
contract but Respondent refused on and after that date to execute a 
contract embodying those terms, thereby violating Section 8(a)(5) and (1). 16 / 

15 

Conclusions of Law 

1. The following unit Is appropriate for collective bargaining: 

20 All production and maintenance employees and plant clericals of 

Respondent, employed at Its plant, excluding office clericals, 
watchmen, guards snd supervisors as defined In the Act. 

At all times material herein, the Union has been the statutory 

25 representative of the employees In the above unit. 

I • 

3. Respondent has violated Section 8(a)(5^ and (1) of the Act 
by refusing on Snd after June 1, 1973, to sign a document embodying the 
agreement of the parties. 

30 

4. Respondent has violated Section.8(a)(3) and (1) of the Act by 
discriminating against employees because of l(he Insistence of their shop 
steward on strict enforcement of the provisions of the Union's contract, 
and ii has violated Section 8(a^(l) by offering an employee an Inducement 

35 to abandon the Union. 

5. * The foregoing violations are unfair labor practices affecting 
connerce within the meaning of the Act. 

40 The Remedy 


It having been found that Re^spondent violated Section 8(a)(1), (3) 
and (5), It will be reconmended that it be required*to cease and desist 
therefrom and take appropriate, affirmative action. 



50 


15 / Wllllston on Contracts (3rd ed.), sec. 47. 

16 / In view of this finding, there Is no need to pass on the General 
Counsel's alternative contention that Respondent has refused to 
bargain since June 4. 
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With regard to the 8(a)(5) violation. It will be reconnended 
that Reapondent ha ordered to execute the draft agreement submitted on 
June 1, end give It retroactive effect to July 1, making its employees 
•rhole for any loss of wages or other benefits suffered as a result of 
'ts failure to sign the agreement, together with interest at the rate 
of 6 percent per annua. 17 / 

With regard to the layoff of February 15, and the subsequent 
"discharge" of the laid-off employees, while It has been found that 
after the termination of the strike Respondent would have recalled six or 
seven of those employees but for Its opposition to Legglo as shop steward, 
and that the refusal to recall them for such a reason was unlawful, the 
present record does not permit a determination of the exact number or 
Identity of such employees. That Issue will therefore have to be relegated 
to the compliance stage of this case, as will the Issue of the amount of 
backpay due such employees. Interest at the rate of 6 percent per annum 
will be added to any such backpay (Isis Plumbing & Heating Co., 


.138 NLRB 716), and the formula stated In F. W. Woolworth Company, 

90 NLRB 289, shall govern the computation thereof. No backpay shall be 
awarded to any employee for such time as he participated In the strikes 
that began on February 15 and July 1. 18 / 

Upon the above findings of fact, conclusions of law, and the 
entire record In the case, and pursuant to Section 10(c) of the Act, 
there la hereby Issued the following recommended: 19/« 

17/ Mor Paakesz . 171 NLRB 116, enf'd 405 F. 2d 1201 (C.A. 2); Shamrock 
Systems . Inc .. 155 NLRB 1121. 

18 / With respect to the February 15 strike, no backpay Is due until 

February 21, when the.Union notified ResponSent of the conclusion of 
the strike and. In effect, rec^uested reinstatement of as ^ny employees 
as Respondent needed at that time. With respect to the July 1 strike, 
it Is necessary to consider what effect to give to the fact that the 
employees were discrlmlnatorlly terminated before that strike began. 

Had It been caused by such discrimination, the loss of wages during 
the strike would necessarily have been attributable to Respondent's 
discriminatory conduct and would, therefore, properly enter Into the 
computation of backpay. However, that strike was admittedly called only 
to protest Respondent's refusal to sign a contract and It Is Inferrable 
therefrom that the employees would have struck, exen If there had been 
no discriminatory terminations. Under tl^ose circumstances, the loss of 
wagas during the period of the July 1 strike may not be Imputed to such 
terminations but to a supervening factor — the Respondent's refusal to 
sign a new contract. 

19 / In the event no exceptions are filed as provided by Section 102.46 of 
the Rules and Regulations of the National Labor Relations Board, the 
findings, conclusions, and recommended Order herein shall, as provided 
In Section 102.48 of the Rules and Regtilatlons, be adopted by the 
Board and become Its findings, conclusions, and Order, and all 
objections thereto shall be deemed waived for all purposes. 
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EXHIBIT - DECISION OF ADMINISTRATIVE LAW JUDGE OF 
NATIONAL LABOR RELATIONS BOARD - 
ANNEXED TO PETITION 


>703-73 


ORDER 

Respondent, Kevin Steel Products, Inc., West Haverstraw, 

New York, Its officers, agents, successors and assigns, shall: 

5 i 

1. Cease and desist: 1 

(a) Discriminating against employees because of their 
Insistence, or the Insistence of their representative, on strict enforcement 

XO of the provisions of a collective bargaining contract covering the following 
unit: 

All production and maintenance employees and plant clericals 
employed In Respondent's plant, excluding office clericals, 

15 watchmen, guards and supervisors as defined In the Act. 

(b) Offering employees Inducements to defect from the 
Shopmen's Local Union No. 455, International Association of Bridge, 

Structural and Ornamental Iron Workers, AFL-CIO, or any other union. 

20 

(c) Refusing to bargain In good faith with the afore-named 
Union as the representative of the employees In the unit described above, 
by refusing, upon request, to sign the contract submitted by said union 
on June*1, 1973. 20 / 

25 

' (d) ’in any other manner. Interfering with,* restraining or 

coercing Its employees In the exercise of their right to self-organization, 
to form, join or assist the above-named Union or any other labor organization, 
to bargain collectively through representatives of their own choosing, and to 

30 engage In other concerted activities for the purpose of collective- 

bargaining or other mutual aid or protection, or to refrain from any or 
all such activities, except to the extent*'permitted by the proviso to 
Section 8(a)(3) of the Act. 

35 2. Take the following affirmative action, which Is deemed 

necessary to effectuate the policies of the Act: 

* 

• 

(a) Upon request by the afore-named Union, execute the contract 
submitted by It on June 1, 1973, and give retroactive effect thereto from 

40 July 1, 1973. 


(b) In the manner and to the extent prescribed In the 
"Remedy" section of the Administrative Law Judge's Decision, make employee^ 
whole for any loss of earnings suffered %s a result of Respondent's 
45 discrimination against them, and offer them Immediate reinstatement to 

thalr former Jobs, or. If they no longer exist, to substantially equivalent 
jobs, without prejudice to thalr seniority and other rights and privileges. 


50 20/ See American Needle ^ Novelty Co ., et al ., 206 NLRB No. 61, at page 6 of 
slip opinion. 
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JD-703-73 


(c) Preserve and, upon request, make available to the Board 
or Its agents,'for examination and copying, all payroll records, social 
security pajment rec;ords, timecards, personnel records and reports, and 
all other records necessary to analyze the amounts of backpay due under 
5 the terms of this Order. 

Cd) Post at Its place of business In West Haverstrau, 

New York, copifs of,the notioe attached hereto marked "Appendix.” 21/ 

Copies of said notlqe, on forms to be provided by the Regional Director 
10 for Region 2, shall, after being duly signed by Respondent's representative, 
be posted by It Imnodiately upon receipt thereof and maintained by It for a 
P*i^lod of at least $0 consecutive days thereafter in conspicuous places. 
Including all places where notices to employees sre customarily posted. 
Reasonable steps shall be taken by Respondent to Insure that such 
15 notices are not altered, defaced or covered by any other material. 


(s) Notify the Regional Director for Region 2, in writing, 
within 20 days from the date of this Order, what steps Respondent has 
taken to comply herewith. 

20 

Dated at Washington, D. C. NOV 1973 





Sidney Sherman 
Administrative Law Judge 


^♦5 2l/ In the event the Board's Order Is enforced by a Judgment of the United 

States Court of Appeals, the words In the notice reading "POSTED BY 
ORDER bp THE NATIONAL LABOR RELATIONS BOARD" shall be changed to read 
POSTED PURSUANT TO A JUDGMENT OF THE UNITED STATES COURT OF APPEALS 
ENPORCING AM ORDER OF THE NATIONAL LABOR RELATIONS BOARD." 

- 18 - 
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JUDGE OF NATIONAL LABOR RELATIONS BOARD - 
ANNEXED TO PETITION 

_ _ APPKNDIX _ JP- ?03-73 

NOTICE TO 
EMPLOYEES 

POSTED BY ORDER OF THE 
NATIONAL LABOR RELATIONS BOARD 

AN AGENa OF THE UNITED STATES GOVERNMENT 




The National Labor Relations Act glvea all employees these rights: 

To engage In self-organization 
To form. Join or help unions 

To bargain collectively through a repreacntatlva of 
their own chooalng 

To act together for collective bargaining or other 
mutual aid or protection; and 
To refrain from any or all these things. 

UE WILL NUT do anything that Interfarea with these rights. 

.7E WILL not discriminate against employees by laying them off or 
discharging them because they or their representatives insist on 
strict rompli.niire by us with the tenss of our contract with 
SHOPMEN'S LOCAL UNION NO. 433, INTERNATIONAL ASSOCIATION OP BRIDGE, 

STRUCTUK.\t. AND ORNAMENTAL IRON WORKERS, APL-CIO, ur gny other unfon. 

UE WILL NOT offer aaployees Inducements to abandon the above-named 
union or any other union. 

'.<E WILL, upon request, sign the contract submitted to us on June 1, 

1973, by the above-named union on behalf of the employees in the 
following unit: 

All production and maintenance employees snd plant clericals 
employed In our shop, ^eluding office clericals, watchmen,! 
guards and supervisors as defined In the Act. 

UE WILL offer reinstatement to tlusir former or substantially equivalent 
positions to all employaes whcAi we have refused to recall, or whom we 
Have, terminated, because of the Insistence of their representatives on 
strict enforcement of our contract with the above-named union, and we 
will make such employees whole for any loss of wages suffered as a 
result of our discrimination against tham. 

All our employees are free to Join or not to Join Shopmen's Local Union No. 433, 
Intamatlonal Association of Bridge, Structural and Ornamental Iron Uorkars, APL-CIO. 


KEVIll STEEL PRODUCTS. INC. 


Dated 


By 


(Repreeent stive)' 


(TltTaT 


THIS IS AN OFFICIAL NOTICE AND MUST NOT IE DEFACED BY ANYONE 

This notice mutt remain potted for AO coritecutive days from the date ot potting and must not be altered, defaced, 
or covered by any other material Any qiiettiont conceining thit notice or compliaiu a with itt provitiont rruiy be directed 
to the Board't Office. 36th Ploor, Pederal Building, 26 Federal Pinza, New York. N.Y. 10007 
fTol. No. 212 - 264-0330). 
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AFFIDAVIT OF WILLIAM COLAVITO 
IN OPPOSITION TO MOTION 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


[ SAME TITLE ] 


In Bankruptcy No. 

73. B 909 

AFFIDAVIT IN OPPOSITION 
TO MOTION FOR ORDER 
PERMITTING DEBTOR TO 
CANCEL AND REJECT UN¬ 
EXPIRED PORTION OF 
COLLECTIVE BARGAINING 
AGREEMENT 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) 


ss. : 


WILLIAM COLAVITO, being duly sworn, deposes 

and says: 

I am the President of Shopmen's Local Union 
#455, International Association of Bridge, Structural 
6 Orneunental Iron Workers, AFL-CIO (hereinafter "Union" 
or "Local 455"). I submit this affidavit in opposition 
to the application by the Debtor, Kevin Steel Products, 
Inc. (hereinafter sometimes "Kevin" or "the Employer") 
for an order permitting the Debtor to cancel and reject 
the vinexpired portion of its collective bargaining 
agreement with the Union. I eun fully familiar with 
the facts hereinafter set forth. 

The facts reveal that Employer's application 
is without merit and is not made in good faith. It has 
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set forth no figures demonstrating that its labor 
expenses under its contract were out of proportion 
to its volume of business or other expenses. It has 
submitted no facts or reorganization plan providing 
for a fair prospect of profit on the basis of its 
application, and indeed, examination of the facts 
reveal that its proposal could have no such result. 
Granting of the relief prayed for could only give 
the Employer an unwarranted advantage over its 
competitors, with unfair and improper results. 
Moreover, it would effectually reverse the decision 
rendered against Kevin on November 21, 1973 in a 
proceeding before the National Labor Relations Board, 
wherein Administrative Law Judge Sidney Sherman found 
that the Employer engaged in a series of unlawful 
labor practices, including, among other things, 
discrimination against its employees because of 
their lawful union activities, and an improper 
attempt to rid itself of the collective bargaining 
agreement entered into with the Union. Having lost 
in that proceeding, the Employer seeks to invoke the 
assistance of this Court to accomplish its wrongful 


AFFIDAVIT OF WILLIAM COLAVITO 
IN OPPOSITION TO MOTION 


purpose. An acconmodation of the two laws, particular¬ 
ly on the facts here, should permit of no such result. 

Kevin is engaged in the fabrication and 
erection of structural, miscellaneous and ornamental 
iron work used in building construction. Local 455 
represents the Employer's production and maintenance 
employees in the fabrication end of its operation. 

Kevin apparently seeks no relief with reference to 
the rates paid to employees engaged in its erection 
work, although the cost of wages and benefits paid 
for those employees far exceeds the cost paid under 
its contract with Local 455. 

The parties have been in contractual relations 
since 1967. At the time of the execution of their 
initial contract, there were only six employees in 
their fabrication unit. Kevin has since expanded its 
operations, so that in the last year or two, it has 
at periods employed as many as 30 employees. 

The contract between the parties is and 
always has been a standard one, that is, it is vir¬ 
tually identical to roughly 200 other contracts 
covering employees engaged in the fabrication of 
structural, miscellaneous and ornamental iron work. 
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IN OPPOSITION TO MOTION 


The reason that such contracts contain basically the 
same economic conditions, is that the employers con¬ 
cerned are generally competitive in bidding for work 
and they are in the same labor market. Thus, although 
Kevin's plant is located in Rockland county, its 
erection work is not limited to that area. Indeed, 
one of its most recent large jobs was erected in New 
Jersey (where rates are roughly the same as in New 
York). Thus it has competed with shops under contract 
with the Union. 

The employees in Kevin and all Local 455 
shops, fall into three major classifications, and 
most are highly skilled. Indeed, Kevin has complained 
in the past that its production was inadequate because 
its employees were not sufficiently productive or 
skilled. The most highly skilled classification is 
that of finisher or layout man. There is, unfortunate¬ 
ly, a scarcity of such employees in the field and 
employers vie with each other for their services. 

Hence, most employers pay more than the minimum rate 
provided in the contract, of $6.90 per hour, in their 
desire to retain capable finishers. It is ludicrous 
for the Employer herein to talk in terms of paying any 





AFFIDAVIT OF WILLIAM COLAVITO 
IN OPPOSITION TO MOTION 


such employee as low as $3.50 per hour, or any less 
than the $6.90 provided in the parties' contract. 

It would, under such circumstances, be unable to 
secure the services of any competent employee and 
its operations would perforce suffer. 

A similar problem would be encountered in 
securing reasonably competent machanics [sic], the 
classification of employees most numerous in Kevin 
and in any fabrication operation. These employees 
perform a wide variety of operations, such as welding, 
punching, shearing, etc. The minimum contractual 
rate for such employees is $6.25 per hour. Again, 
it would be impossible, as the Employer is well aware, 
to secure the services of a competent mechanic for 
anything approaching the suggested rate of $3.50 per 
hour. The Employer has, in fact, not paid a rate as 
low as $3.50 for a mechanic or finisher in the last 
six years. Moreover, it should be borne in mind that 
in a comparatively small shop, such as Kevin, the 
Employer can only operate efficiently and economically 
if its mechanics are able to perform a wide variety 
of functions, rather than be limited to a single 
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operation, as is often the case in a large establish¬ 
ment where employees have more clearly defined 
functions. 

The third classification of employee is 
the helper. While these employees are not as highly 
skilled as a layout man or mechanic, it is important 
that they know how to handle large heavy beeuns and 
other iron and steel. A transient employee who has 
no training in the field can be a source of accidents 
and disruption in any fabrication operation. 

Kevin affirms in its application that its 
employees are paid $9.00 per hour and that this 
figure is out of line. Actually, as shown above, 
this is not the contractual wage rate provided for 
in the parties' contract. However, the contract does 
make provision for payment of pension and welfare 
(hospitalization, etc.) benefits, for vacations and 
severance pay, ate. These are all effectuated by 
Employer contributions to pooled industry funds. 

Thus Kevin's employees have been earring credit 
towards their pensions during the entire period of 
their employment with it, as well as their employment 
in other Local 455 shops. Is the Employer here 
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IN OPPOSITION TO MOTION 


seriously suggesting that it discontinue pension 
contributions and deprive its employees of their 
most valued earned employment benefit, in order to 
subsidize the Employer's reorganization? Surely, 
this would be inequitable and render impossible a 
stable employment relationship. Similar consider¬ 
ations are involved concerning contributions to the 
Welfare Fund, particularly in light of the high costs 
of hospital and medical treatment today. Can the 
Employer equitably urge that its employees wcrlc.. 
without vacation benefits? Indeed, by contributing 
to the industry's Vacation Fund, as provided in the 
parties contract, the Employer may pay less in 
vacation monies than it otherwise would if it hired 
experienced help. 

It is to be remembered that the Employer 
is obliged, under the Administrative Judge's decision 
referred to above, to recall its employees, who were 
illegally terminated by it. The Employer does not 
suggest that it has a right to ask this Court to 
set aside that legal obligation. Can it reasonably 
be argued that these employees would and should give 
up all benefits provided for in their contract and 
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continue to work for this Employer's benefit? The 
result in the shop would be chaos, or the employees 
would quit, a result which is the true aim of Kevin's 
application here. 

Were these contractual benefits cancelled, 
and its present employees quit, the Employer would 
have equal difficulty in securing new skilled 
employees, and it would be virtually impossible for 
it to maintain an efficient productive, stable work 
force capable of sustaining a profitable enterprise. 
Nor has the Employer shown any overall figures which 
would demonstrate that the wages and benefits paid 
under its contract are out of line and in fact the 
source of its present financial difficulties. 

Certainly there is no reason suggested to 
cancel other provisions of the parties' contract 
providing for union security and other benefits. 

It is certainly obliged to deal with the Union as 
the representative of its employees. Every Employer 
is subject to the laws of the land, and thus, a 
person seeking reorganization of its business cannot 
operate outside the mandates of the Labor Management 
Relations Act. Counsel advises me that no such 
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exception is required in order to effectuate an 
accommodation between the federal labor laws and 
the Bankruptcy Laws. The objective clearly sought 
by the Employer here, is to use this proceeding for 
reorganization, to rid itself of its obligations to 
its employees and the Union. Its unlawful activities 
and aims are made clear by a reading of the decision 
of the Administrative Judge in the National Labor 
Relations Board proceeding, a copy of which is 
annexed to the Employer's application, as well as 
the inequitable, unworkable relief requested. 

It is urged, therefore, that Kevin's 
application be denied in all respects. It is res¬ 
pectfully suggested that in no event should any 
consideration thereof be had without a full hearing 
on the merits, giving the Union a right to be heard, 
and also affording a representative of the Allied 
Building Metals, Inc. which represents approximately 
70 employers in the field, an equal opportunity to 
be heard on behalf of its members who would also be 
unfairly and adversely affected by the granting of 
the application herein. 

[Duly sworn to s/ William Colavito 

January 29, 1974.] 
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OPPOSITION OF THE NATIONAL LABOR 
RELATIONS BOARD TO DEBTOR'S 
PETITION FOR REJECTION OF THE 
COLLECTIVE BARGAINING AGREEMENT 


UNITED STATES DISTRICT COURT 
FOR THE 

SOUTHERN DISTRICT OF NEW YORK 
IN THE MATTER OF : 

KEVIN STEEL PRODUCTS, INC., ; IN BANKRUPTCY NO. 73 B 909 

Debtor. : 

OPPOSITION OF TrtE NATIONAL LABOR RELATIONS 
BOARD TO DEBTOR'S PETITION FOR REJECTION OF 
THE COLLECTIVE BARGAINING AGREEMENT 

To the Honorable Howard Schwartzberg, Referee in 
Bankruptcy, United States District Court for 
the Southern District of New York; 

The National Labor Relations Board opposes 

Debtor's petition for cancellation and rejection of 

the unexpired portion of its executory collective 

bargaining agreement with Shopmen's Local Union 455, 

International Association of Bridge, Structural and 

Orneunental Iron Workers, AFL-CIO and states as follows: 

1. A complaint charging the Debtor herein 

with violations of Sections 8(a)(1), (3), and (5) of 

the National Labor Relations Act (29 U.S.C. Sec. 

158(a)(1), (3) and (5) issued on July 31, 1973. 

Thereafter, on September 13, 1973, the Debtor filed 

for an arrangement pursuant to Chapter 11 of the 

Bankruptcy Act (11 U.S.C.Sec. 701 et seq. )^. In a 




OPPOSITION OF THE NATIONAL LABOR 
RELATIONS BOARD TO DEBTOR'S 
PETITION FOR REJECTION OF THE 
COLLECTIVE BARGAINING AGREEMENT 

decision dated November 21 , 1973, an Administrative 

Law Judge of the National Labor Relations Board found, 

in part, that the Debtor had refused to bargain with 

the Union by refusing to sign the contract submitted 

by said Union on June 1, 1973 and ordered that the 

Debtor execute such contract and give retroactive 

1 / 

effect thereto from July 1, 1973. 

The Debtor now petitions the Referee in Bankruptcy 
for cancellation and rejection of the unexpired 
portion of this collective bargaining agreement. 

2. The Bankrupcy Act accords the Referee 
in Bankruptcy the power to permit the rejection of 
executory contracts of the debtor in arrangements 
under Cl.apter 11 (11 U.S.C. Sec. 713). The courts 
in those few cases in which the issues was squarely 
presented, have held that a collective bargaining 
agreement can be rejected like any other executory 
agreement. Carpenters Local Union 2746 v. Turney 
Wood Products, Inc. , 289 F. Supp. 143, 149 (W.D. Ark., 

i 

IT The 1973 collective bargaining agreement 
extends a previous contract effective from 
July 1, 1970 to June 30, 1973 with several 
modifications. 
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1968); In Re Klaber Bros. , 173 F. Supp. 83, 84 
(S.D.N.Y., 1959). See also. In Re Mamie Conti Govms , 

12 F. Supp. 478, 480 (S.D.N.Y.,1935). 

3. However, any order allowing the rejection 
by a debtor of a collective bargaining agreement to 
advance the policies of the Bankruptcy Act necessarily 
conflicts with the concurrent and equally important 
federal policy of encouraging the creation and enforce¬ 
ment of collective bargaining agreements. As the 
court in Turney Wood Products , supra at 148, noted: 

[F]ederal labor policy, 
expressed in both statues and 
judicial decisions, strongly 
favors collective bargaining 
and the specific enforcement 
of collective bargaining 
agreements. 

Accrodingly, the Bankruptcy Court should follow the 

mandate of In Re Overseas National Airways, Inc. , 

238 F. Supp. 359, 361-362 (E.D.N.Y., 1965) that 

when it has the power to reject 
a collective bargaining agree¬ 
ment, [it] should do so only 
after thorough scrutiny, and a 
careful balancing of the equities 
on both sides, for, in relieving 
a debtor from its obligations 
under a collective bargaining 
agreement, it may be depriving 
the employees affected of their 
seniority, welfare and pension 
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rights, as well as other 
valuable benefits .... 

That would leave the employ¬ 
ees without compensation for 
their losses, at the same 
time enabling the debtor, at 
the expense of the employees, 
to consummate what may be a 
more favorable plan of arrange¬ 
ment with its other creditors. V 

4. The Bankrupt's petition alleges that 

the unexpired portion of the collective bargaining 

agreement should be rejected because salaries and 

benefits, totalling $9.00 per hour, due its employees 

under the contract make it "economically impossible 

for petitioner to present any plan to the creditors 

that could have any reasonable chance of success, 

and be accepted by said creditors." In the view of 

the Board, if the Referee in Bankruptcy determines 

that the terms of the collective bargaining agreement 

referred to in the bankrupt's petition do, in fact, 

make the successful operation of an arrangement 


|7 An example of this "balancing of the equities" 
is In Re Mamie Conti Govms , supra at 480, where 
the court held that its power to set aside labor 
contracts should not be exercised where the 
debtor's purpose in the bankruptcy proceeding 
is to avoid the collective bargaining agreement. 


40a 



OPPOSITION OF THE NATIONAL LABOR 
RELATIONS BOARD TO DEBTOR'S 
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y 

impossible, the Referee should set aside only those 
unduly burdensome terms of the contract. Those por¬ 
tions of the collective bargaining agreement which 
do not interfere with a successful arrangement under 
Chapter 11, i.e. union security and arbitration 
provisions, should be left intact. Under settled 
principles, obligations under the National Labor 
Relations Act continue during bankruptcy, including 
the obligation of the bankrupt to bargain with the 
statutory representative of the employees for a new 
contract. N.L.R.B. v. Baldwin Locomotive Works , 

128 F. 2d 38, 43-44 (C.A. 3, 1944); N.L.R.B. v. 
Bachelder , 120 F. 2d 574, 576-578 (C.A. 7, 1941); 
Carpenters Local Union 2746 v. Turney Wood Products, 
Inc., 289 F. Supp. 143, 148; In Re American Buslines 
Inc. , 151 F. Supp. 877, 882-887 (D.C. Neb., 1957). 
would unnecessarily impair the employees' statutory 
collective bargaining rights in this case to require 
the renegotiation of those portions of the present 

37 A determination that tlie benefits accorded 
the employees under the contract impede the 
success of an arrangement requires a finding 
that the bankrupt can employ workers for sub¬ 
stantially less benefits in the absence of 
those contract provisions. 


It 
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collective bargaining agreement which pose no obstacle 

to the successful arrangement of the bankrupt and the 

1 / 

effectuation of the policies of the Bankruptcy Act. 
Selective rejection of severable portions of the labor 
contract, in lieu of total rejection, would advance 
the bankrupt's need to rearrange its business while 
simultaneously affording "some protection to the 
employees from a sudden change in the employment 
relationship." John Wiley t Sons v. Livingston , 

376 U.S. 543, 549 (1963). 

5. In Re Klaber Bros. , 173 F. Supp. 83 
(S.D.N.Y., 1959), which upheld the Referee's deter¬ 
mination that the collective bargaining agreement 
involved therein should be set aside in toto , should 
not be determinative here. Klaber relied solely 
upon a statement in 8 Collier on Bankruptcy (14th Ed., 
1971), par. 3.15[7], p. 228: 


tt See John Wiley & Sons v7 Livingston , 376 U.S. 
543 (1964), as support for the proposition 
that the bankrupt can be bound to some pro¬ 
visions of a labor contract despite the 
rejection of others. 


42a 






OPPOSITION OF THE NATIONAL LABOR 
RELATIONS BOARD TO DEBTOR'S 
PETITION FOR REJECTION OF THE 
COLLECTIVE BARGAINING AGREEMENT 


An executory contract cannot 
be rejected in part, and assumed 
in paurt. The debtor, or the 
trustee, is not free to retain 
the favorable features of the 
contract, and reject only the 
unfavorable ones. Assumption 
carries with it all of the bur¬ 
dens as well as the benefits of 
the contract. The contract must 
be rejected in its entirety or 
not at all. 

This statement is based upon the Supreme Court's 
decision in Hurley v. Atchison, Topeka & Santa Fe Ry. , 
213 U.S. 126 (1909), which held that a trustee in 
bankruptcy electing to assume the benefits of a 
contract takes it subject to corresponding provisions 
and conditions unfavorable to him but favorable to 
the other parties to the contract. See also, York 
Manufacturing Co. v. Cassell , 201 U.S. 344 (1906); 

4A Collier on Bankruptcy, par. 70.43(1], p. 519 and 
cases cited at p. 519 n. 5. The irrelevance of this 
principle to a case involving the rejection of some 
provisions of a collective bargaining agreement by 
a Referee in Bankruptcy for the benefit of the 
bankrupt and the retention of other provisions for 
the benefit of employees is apparent. 

6. Furthermore, Klaber incorrectly treats 
the rejection of a collective bargaining agreement as 
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involving no different considerations than a contract 
outside the sphere of labor-management relations. 

' [A] collective bargaining agreement is not an 
ordinary contract." John Wiley & Sons v. Livingston , 
supra at 550. In view of the importance of national 
labor policy as expressed in the National Labor 
Relations Act, "technical rules of contracts do not 
necessarily control all decisions in labor management 
cases." F.W. Means & Ccxnpany v. N.L.R.B. , 377 F. 2d 
683, 686 (C.A. 7, 1967) citing Lozano Enterprises v. 
N.L.R.B. , 327 F. 2d 814 (C.A. 9, 1964). 

7. In sum, the Referee in Bankruptcy should 
consider the rights of the bankrupt's employees in 
ruling on the petition for rejection of the collective 
bargaining agreement. Given the "overriding considera¬ 
tion that equitable principles govern the exercise of 
bankruptcy jurisdiction" ( Bank of Marin v. England , 

385 U.S. 99, 103 (1966)), we submit that the Referee 
in Bankruptcy should set aside the collective bar¬ 
gaining agreement only insofar as actually necessary 
for the successful arrangement of the bankrupt 
petitioner. 
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OFVOSITION OF THE NATIONAL LABOR 
RELATIONS BOARD TO DEBTOR'S 
PETITION FOR REJECTION OF THE 
COLLECTIVE BARGAINING AGREEMENT 


WHEREFORE, t! e Board respectfully requests 

that the petition for rejection of the collective 

bargaining agreement be denied. 

Respectfully submitted, 

Elliott Moore 
Deputy Associate General 
Counsel 

National Labor Relations 
> Board 


By s/ Abigail Cooley _ 

ABIGAIL COOLEY, Assistant 
General Counsel for 
Special Litigation 
1717 Pennsylvania Ave., N.W. 
Washington, D.C. 20570 
Telephone: (202) 254-9221 

Co-counsel: Sandra McCandless 
(Ext. 9305) 


Dated at Washington, D.C. 
this 28th day of January, 1974. 



MOTION OF THE NATIONAL LABOR 
RELATIONS BOARD FOR LEAVE TO 
WITHDRAW WITHOUT PREJUDICE 


UNITED STATES DISTRICT COURT 
FOR THE 

SOUTHERN DISTRICT OF NEW YORK 


IN THE MATTER OF 

KEVIN STEEL PRODUCTS, INC., 


IN BANKRUPTCY NO. 73 B 909 


MOTION OF THE NATIONAL LABOR RELATIONS 

BOARD FOR LEAVE TO WITHDRAW WITHOUT 
PREJUDICE 

To the Honorable Howard Schwartzberg, Referee 
• in Bankrupcy, United States District Court 
for the Southern District of New York: 

The National Labor Relations Board, by its 
Assistant General Counsel for Special Litigation, 
respectfully moves this Court for leave to withdraw 
its Opposition to Debtor's Petition for Rejection of 
the Collective Bargaining Agreement previously filed 
herein. In support thereof, the Board shows as follows: 

1. On January 28, 1974, the Board submitted 
an Opposition to the Debtor's Petition for Rejection 
of the Collective Bargaining Agreement. 

2. Upon further consideration, the Board 
has determined that an expression of its position on 
the issues involved herein is inappropriate at this 
time. 


3. Accordingly, the Board seeks leave to 
withdraw its appearance herein without prejudice to 
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MOTION OF THE NATIONAL LABOR 
RELATIONS BOARD FOR LEAVE TO 
WITHDRAW WITHOUT PREJUDICE 


its right to take a position upon the legal Issues 
involved in the Debtor's petition in a later stage 
of this proceeding. 

WHEREFORE , the Board respectfully prays 
that its motion be granted emd that the Opposition 
to Debtor's Petition for Rejections of the Collective 
Bargaining Agreement be withdrawn without prejudice. 


Respectfully sulmiitted, 

Elliott Moore 
Deputy Associate 
General Counsel 
National Labor Relations 
Board 


By s/ Abigail Cooley 

ABIGAIL COOLEY, Assistant 
General Counsel for 
Special Litigation 
1717 Pennsylvania Ave., N.W. 
Washington, D.C. 20570 
Telephone: (202) 254-9221 

Co-counsel: Semdra McCandless 
(Ext. 9305) 

- and - 

Winifred D. Morio, Regional 
Attorney 

Region 2, N.L.R.B. 

36th Floor Federal Bldg. 

26 Federal Plaza 

Nev York, New York 10007 


Dated at Washington, D.C. 
this 19th day of February, 1974. 



ORDER OF BANKRUPTCY JUDGE 
REQUIRING EVIDENTIARY HEARING 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

In Proceedings for 

I SAME TITLE ] an Arrangement 

No. 73 B 909 

The debtor's application to reject the 
unexpired portion of an executory collective bar¬ 
gaining agreement cannot be decided solely upon 
affidavits and argument of counsel. This court will 
Q,' require a full hearing and submission of evidence 
with respect to the issue of whether the contract 
in question poses an obstacle to the successful 
arrangement of the debtor. Accordingly, the matter 
is set down for hearing on February 21, 1974 at 
il:30 A.M. If any party believes that other parties 
may have an interest in this proceeding such party 
is at liberty to apprise the othei parties of the 
aforesaid date. 

Dated: Yonkers, New York 

February 11, 1974 

To: Guazzo, Silagi & s/ Howard Schwartzberg 

Craner, P.C. Bankruptcy Judge. 

Attorneys for Debtor 
888 Seventh Avenue 
New York, New York 10019 

Sipser, Weinstock, Harper k Dorn, Esqs. 

Attorneys for Shopmen's Local Union No. 4S5 

380 Madison Avenue 

New York, New York 10017 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
(In Bankruptcy) 


V 


In che M alter 


KEVIN STEEL PRODUCTS INC., 


73 B 909 


Debtor 


30 South Broadway 
Yonkers, New York 

February 21, 1974 


HEARING RE; REJECTION OF CONTRACT fLOCAL dSS] 


BEFORE: 


HON. HOWARD SCHWARTZBERG, 


Rrferw In Bnnkriip*ry 


Adjourned to March 22. 1974 at 10:00 o'clock V;M. 


RAYVID REPORTING SERVICE 
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APPEARANCES: 

MESSRS. GUAZZO, SILAGI 6 CRANER 
Attorneys for Debtor 
888 Seventh Avenue 
New York, New York 

BY: MiTCHEL CRANER, ESQ., Of Counsel 

^^ESSRS. SIPSER, WEINSTOCK, HARPER 8 DORN 
Attorneys for Local 455 
380 Madison Avenue 
hew York, New York 

BY; DONALD E. KLEIN, ESQ., Of Counsel 


PROCEEDINGS 

?1R. KLEIN: May it please the 
Court, the Affidavit which I have sub¬ 
mitted to Your Honor in support of the 
Application for Adjournment was fully 
true and correct as of five o'clock 
yesterday afternoon. 

At five o'clock my own engagement 
this morning was adjourned because of 
the matters we have been reading in tho 
newspaper regarding a possible settle¬ 
ment of the Rheingold litigation. 

We thought it was best to adjourn 
those matters. 

However, while I physically can 
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1 



1 

i 

3 

• 

2 

Kevin 


3 

be here this nomine» I have not had 


4 

ample opportunity between five o'clock 


5 

yesterday afternoon and today to 


6 

mechanically get together, assemble 


( 

the people whom I want to be with me 


8 

when I cross examine the Debtor's wit¬ 


Q 

nesses and to testify on behalf of the 

'4 

10 

union in opposition to this. 


11 

Our request for an adjournment 


12 

is not made for purposes of delay. It 


13 

is made in good faith. 


14 

It is only for a short period of 


15 

time to February 27th. 


16 

I advised Mr. Craner of the office 


17 

of the Attorneys' for the Debtor of this 


18 

orally last week, Wednesday or Thursday. 


19 

As stated in the Affidavit, he 


20 

could not agree, but we have had matters 


21 

which are really beyond our control inter¬ 


22 

vene and I regret that I am Just not able 


23 

to proceed this morning before you. 

• 

24 

MR. CPAMER: We respectfully op¬ 

25 

pose any Application for an Adjournment. 
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4 

hearing this morning by Order of the 


5 

Court on February 11, 1974. 

» 


6 

This is a critical Application 


7 

and Motion by the Debtor. 


8 

The timing is of such that an 


9 

adjournment at this time would be highly 


10 

prejudicial and perhaps disasterous. 


11 

Just lastweek there was a Motion 


12 

before you on this very case in which a 


13 

secured creditor was moving to reclaim 


!4 

certain asrets. 


15 

We told in open Court that this 


16 

Motion was to be heard today, the said 


17 

creditor adjourned his Motion pending 


18 

the outcome and determination of the 


19 

Motion before the Court today. 


20 

I appreciate the fact that Counsel 


21 

is busy. However, this matter was set 


22 

down on the 11th. 


23 

There is no reason why Counsel's 

• 

24 

witnesses couldn't have been lere today. 

25 

just as he is here today. 
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I understend that the Rheingold 
case is a case in which you •^et your name 
in the papers, it's important. ’ ut to 
Kevin Steel this is important, too. 

We are ready to proceed today and 
I can't foresee next week, Mr. Palatnik 
is going to be out of the country. 

The President of the Debtor will 
be out of the country, he is my witness. 
Just as Counsel says he needs his witnesses 
to help cross examine Mr. Palatnik, I can't 
proceed without Mr. Palatnik. 

Next Wednesday I expect to select 
a jury in the State Court - - next Tuesday. 
1 won't be available to be here on the 
adjourniiul matter. 

What we are talking about is put* 
ting this into March. We have an ad* 
journed first meeting of creditors in 
which we received what appears to be a 
pretty hostile letter from the creditors. 

They want to know what's happening. 
We have a very valuable piece of equipment 
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25 


which the Debtor leasee and has not 
been able to pay on the lease because 
of financial crisis here. 

There is a chance that this piece 
of equipment which is leased to the Debtor 
is lost and there is litigation on that. 

In order to juggle this thing 
pending this hearing, I will be able to 
put that matter off and try to urge the 
litigating parties just to abide by today' 
decision. 

I see no reason at all why we 
can't proceed today. 

Normally, 1 would accommodate 
Counsel. In fact, the first time this 
Notion was ever on the Attorney for the 
Union called and said they were busy, 
"Could we adjourn it?" and we certainly 
agreed to it. 

But we are passed the point. I 
would say that this would be not only 
prejudicial but disasterous. 

I respectfully request in light 
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of the feet that this hearing has been 
pending since the 11th of February that 
you deny and we proceed to a hearing to* 
day. 

MR. KLEIN; If Your Honor please, 
the 11th of February has been aentioned 
five or six times. 

That is the date of your Order, 
we did not receive it until February 
lltL 

So I cannot accept the fact - * 

THE JUDGE: Which was eight days 

ago. 

MR. KLEIN: Eight days ago. Im¬ 
mediately thereafter we advised Counsel 
of our problems. 

MR. CRANER: You knew. 

MR. KLEIN: It's just physically 
impossible for us to proceed this morning. 

The issues are important. They in¬ 
volve the relationship of the National 
Labor Relations Act to the Bankruptcy 
Act. 


S5a 



1 


Kevin 


8 


2 

3 

4 

5 

6 

7 

8 
q 
10 
11 
12 

13 

14 

15 

16 

17 

18 
19 

. 20 
21 
22 

23 

24 

25 


I think you will need a full / 

and conpleto record on it. 

The beat possible cross examina¬ 
tion of the Debtor and the best pos¬ 
sible evidence we can produce to render 
a decision - - !*■ sorry, we just are un¬ 
able to proceed this morning. 

We don't make a habit of this and 
I don't like coming in to Court saying that 
we have been unable to be adequately pre¬ 
pared for a hearing, but unfortunately, 
because of circumstances beyond our con¬ 
trol, that is the case. 

THE JUDGE: Firstly, this does mean 
a matter of life and death for the Debt': 

I am aware that there are other 
matters involving this Debtor which de- 
pend upon the determination of this Motion, 
including the submission of a plan and 
the fact that there was a creditor who had 
appeared kc the last hearing and whose 
matter was adjourned because of the pen¬ 
dency of this hearing. 
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Secondly, the burden it on the 
Debtor to cone forwerd end present 
evidence with regard to the onerous 
nature, if it is such, of the executory 
contract which it seeks to set aside. 

I set it down for a hearing sinply 
because while both sides were prepared 
at the last hearing to allow the matter 
to be ('ecided based upon the Affidavits 
and Briefs, I was not satisfied to deter¬ 
mine it on Affidavits alone and X wanted 
the Debtor to come forth and meet it^ 
burden of proof with regard to the ques- 
tin of whether or not the contract was 
onerous. 

I have set it down for today and 
I intend to proceed. 

This Court also has a calendar, a 
schedule and I cannot disrupt this Court's 
calendar continuously. 

Therefore, I am going to direct 
you to proceed. 

MR. KLEIN: If Your Honor please. 
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I Bust except. 

THE JUDGE: Your exception will 
be noted. 

MR. KLEIN: I just don't know 
how I csn perticipete in the proceedings 
this morning. 

THE JUDGE: Well, the Debtor will 
present its proof. 

It is the Debtor's obligation to 
present proof. 

The Debtor has the burden, the 
Debtor can proceed. 

NR. KLEIN: May we have an adjourn¬ 
ment to present our case? 

MR. CRANER: Your Honor, this is 
doing indirectly what you are directing 
today. 

When this matter was on before 
this Court, when there was a formal hearing 
an oral argument was taken, I believe the 
Court said that if, in fact, a hearing was 
ordered, that there %rould be determination 
by the Court immediately because of the 
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I 

1 

• 

2 

Kevin ' 


3 

seriousness of the Application before 


4 

the Court. 


5 

Now, Mr. Palatnik will not be 


6 

available for «e and 1 will be prejudiced 


7 

in defending the case. 


R 

It's really a balancing of equities. 


g 

I think under all the circumstances, we 


10 

have complied with our obligations, we 


11 

have complied with the directives of this 


12 

Court and I think any delay would be pre¬ 


13 

judicial. 


14 

THE JUDGE: As a matter of practical 


15 

expediency, this Court is laboring under 


16 

the handicap of the fact that I do not 


17 

have a Court Reporter and will not have 


18 

a Court Reporter until next March 6th. 


19 

Consequently, any adjournment 


20 

would have to go over for :wo weeks. 


21 

That would, I believe, be dis- 


22 

asterous to the Debtor. 1 believe there 


23 

is a hearing scheduled for March 6th. 

• 

24 

MR. CRANER: March Sth. 

25 

THE JUDGE: What is that? 
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12 

Kevin 

• 

3 

MR. CRANER: That is an ad¬ 


4 

journed first meeting. 


5 

THE JUDGE; So you will proceed 


6 

now. 


7 

MR. KLEIN; I would like a few 


8 

minutes to call ny office. 


9 

MR. CRANER; We have no objection. 


10 

THE JUDGE; If you wish, I would 


11 

be willing to put this matter on for 


12 

after lunch if you can get your witnesses 


13 

up here after lunch. 


14 

MR. CRANER; We woul^ have no 


15 

objection to that. 


16 

THE JUDGE; Why don't you call 


17 

your office and see what you can do. 


13 

Off the record. 

1 

19 

(Discussion off the record.) 


20 

THE JUDGE; This is the hearing 


21 

with respect to the Motion on behalf of 


22 

the Debtor to cancel and reject the un- 

1 

23 

•*pired portion of the executory col¬ 


24 

lective bargaining agreement between the 

• 

25 

Debtor and Shopmen's Local Union 455, 
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3 


International Association of Bridge, 

4 


Structural and OrnaBeUkal Iron Works 

•S 


A.F.L* *C.1.0. 

6 


The natter was set down for to¬ 

( 


day and the Debtor will proceed. 

8 


MR. CRANER: We call Mr. Palatnik. 

9 

R 0 B E R 

T PALATNIK, Called as a 

10 


witness, having been first duly sworn 

11 


by the Notary Public, was examined 

12 


and testified as follows: 

13 

EXAMINATION BY THE JUDGE: 

14 


Q What is your full name? 

15 

A 

Robert Palatnik. 

16 


Q Where do you live? 

17 

A 

4 Brian Lane, Spring Valley, New York. 

• 18 

EXAMINATION BY MR. CRANER: 

19 


Q Are you an officer of Kevin Steel 

20 

Products» 

Inc.? 

21 

A 

Yes, I an. 

22 


Q Can you tell us the office you hold? 

23 

A 

I an President. 

24 


Q When was Kevin Steel organized? 

25 

A 

Around 1968. 
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2 

3 Q Could you tell the Court briefly 

4 whet is the business of Kevin SteelT 

3 A Kevin Steel is e fabricator of structur:7 

6 members aifo an erector. 

7 Q Did there come a time after the 

8 organization of Kevin Steel Products» Inc. that 

0 Kevin Steel entered into any collective bargain!' 

10 agreements with any labor organization? 

11 A Yes, we did. 

12 Q Can you tell the Court when and 

13 with whom? 

U A The first one that we were organized was 

15 Local 417 of the outside iron workers. That was in* 

16 mediate. 

17 The next one was about six to eight months; 
Ig later, was Local 455 the Shopmen's Local. 

19 Q You had more than one labor organ!zn 

20 tion representing various employees of your organ!za> 

21 tion, is that right? 

22 A Yes, we had three in total. 

23 Q Could you tell the Court pertaining to 

24 Local 455, whom did they have organized and were 

23 they the collective bargaining agent for? 
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Pftlatnik 

A Th»y were the collective bargaining 

agent for the shopmen. 

Q Can you tell the Court what shop¬ 
men who worked for you did, what kind of work? 

A They unloaded trucks, fabricated steel, 

painted, loaded trucks. 

Q Approximately from the time you 

signed the collective bargaining agreement until 
sometime in 1973, how many employees of Kevin Steel 
were under contract with Local 455T 
A Oh, approximately twenty. 

Q These would be the shopmen, is that 

right? 

A Yes. 

Q After you signed your first col¬ 
lective bargaining agreement in approximately 1968, 
did there come a time when you signed a second agree¬ 
ment, when the first contract expired and you re¬ 
negotiated and executed a second contract? 

A Yes, we did. 

Q When would this be, approximately, 

sir? 

A I think that was about two years although - - 
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that was about two years later, I think. 

Q Thereafter your employees to be, 
your shopmen continued to be organized and represented 
for colleccive bargaining reasons by Local 455, is 
that right? 

A That is correct. 

Q This is pursuant to a contract? 

A That is correct. 

Q Pertaining to a time at the begin* 

ning of 1973, could you tell the Court approximately 
Ui*ier the contract how much the shopmen were paid 
by Kevin Steel? 

A We had an average in the shop of $7.27 per 

hour. 

Q Did that include benefits? 

A Yes, it did. 

Q And contributions? 

A Included. 

Q Contributions to various funds pur* 

suant to 6ie collective bargaining agreement? 

A Correct. 

Q So the entire package would be 

$7.27? 
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A Correct. 

Q Could you tell this Court what, 

if anything, the effect of the payments to the 
shopmen had on your ability to operate business? 

MR. KLEIN: I object. I 
think the question is too broad and 
too general to be answered. 

THE JUDGE: Sustained. 

Q Could you tell this Court how you 

go about getting business or how you were going about 
getting business in 1973? 

How did your business operate and function? 

MR. KLEIN: Your Honor, nay 
I ask for a tine frane?- 

THE JUDGE: He just said, 1973. 

MR. KLEIN: There are a number 
of events that occurred during 1973. 

As is indicated in the papers 
and if we can start at the beginning, 
the middle or the end, I think it would 
be important. 

Q Just that we understand what we are 

talking about, you testified that the average pay of 
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Palatnlk 

your shopmen was $7.27, is that right? 

A That is correct. 

Q For what period of time are you 

talking about that you paid at this rate? 

A I would say approximately a year and a 

half. 

Q From when? 

A Well - - 

Q Would that be from September of 1973? 

A I got a figure out when they got their raise. 

Probably around January of *73. 

Q So we are talking about the time 

from January, 1973. 

What was their salary prior to January, 

1973? 

A I would say about 7Si to $1.00 difference, 

lower. 

Q How long did that lower salary rate 

stay in existence? 

How long was that in existence? 

A That existed - - prior to that it was 

another six months, the prior six months. 

Q So that would be approximately June 
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Palatnik 

of 1973 or July of 1972. 

What was the wage rate prior to June 
or July of 1972T 

A You would have ro cone down probably about 

another 7Si or $1.00. Each time it was somewhere 
around there. 

I think it was about a $3.25 package 
that they had. 

Q I am talking about the period of 

1972 and 1973 up until September of 1973. 

During that period of time, can you tell 
the Court how Kevin Steel obtained business? 

What did it do to bring income in? 

A What we would have to do is we would have 

to bid on our work. 

We would secure plans from contractors, sit 
do%n», take off the work, figure out how much it was 
going to cost to fabricate and then go out and give 
the price to the contractor. 

Q How long have you been in this field? 

A Oh, I would say nineteen years. 

Q Have you done all the various aspects 

of the business in the trade that you have just told 
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2 

3 US that Kevin had to doT 

4 Did you do it personallyT 

3 A Yes, 1 have. 

6 Q Approximately how many jobs have 

7 you bid on during this period of time, how many Jobs 

8 have you estimated? 

A I would say upwards of 1,000 jobs, 1,500 

10 jobs. 

11 Q Is this the way business is obtained 

12 in this industry? 

13 In other words, you are competing? 

14 A Yes, by competitive bidding. 

15 Q Is there a service you render or is 

16 it just really a question of price? 

17 A It's a combination, but the biggest is the 

18 price, because we are all competitive and we have to 

19 bid. 

20 Q In 1972 and 1973, could you tell this 

21 Court what your competition was? 

22 THE JUDGE: What or who? 

23 Q What the competition was and who the 

24 competition was? 

2 ^ Can you identify whom you were competing 
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agftinstT 

A Yet, Bost of ay work - - I wouldn’t say 

all of it but most of my work consisted of work 
in the County of Rockland, in the County of Orange. 

We did one Job out in Roslyn, Long Island, 
but most of our work was in the upstate area. 

In the upstate area we have three, or four, 
five different shops up in that area. 

Q Do they compete directly against 

you on Jobs, were they competing against you directl> 
bidding? 

A Yes, they were. 

Q Can you identify these shops? 

A Well, we have one small shop, which is 

called Rockland County Iron Works, who is a non¬ 
union shop. 

We have within the last year and a half 
to two years, we had another shop grow up, which was 
New Windsor Metal Fabricators. 

Q Are they organised by any labor 

union? 

A From wha* ▼ , they are a Teamster 

Local. 
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Palatnik 

Q Who else were you competing 

sgainstT 

A We have another shop in the area, right 

in the local area of Rockland County, called Monsey 
Iron Works, who is a non-union shop. 

We have a shop up in Fallsburgh, which 
is called Fallsburgh Iron and they are a non-union 
shop. 

We have a shop up in Liberty, New York 
and that is Liberty Iron and also a non-union shop. 

Q During this period of time, 1972 

to - • up until September, 1973, were there any othe. 
shops outside the local area with whom you had to bid 
against? 

A Well, yes, there's shops in Pennsylvania 

that we bid against, there's shops in Massachusetts 
we bid against, there's • • up in Binghamton, Augusta, 
Maine, North Carolina. 

We bid against a very, very large spectrum 

of shops. 

Q Is it your ecperience that in this 

industry, during the time period we are talking 
about, 1972 to about the middle of 1973, that the 
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23 

PaUtnik 

parson or the company or the organization that 
came in with the low bid was going to get the 
Job? 

A Very definitely. 

Q Could you give a range, an ap¬ 

proximate range so the Court will have an under¬ 
standing, as to how much money is involved in these 
jobs? 

What were the range of the jobs you were 

bidding? 

A We bid mything from $25,000 to $500,000. 

Q Could you give the Court an idea 

on a typical job how much of your expenses that you 
have to take into account in estimating a job are 
attributed to labor costs? 

A Labor costs are 481. 

Q You have, in response to my ques¬ 

tion, given us the names of certain competitors and 
also areas in which you compete against, companies 
in which you compete against. 

Are any of these compnies or did any of 
these companies and are any of these companies new 
paying less than the average hourly cost, labor cost 
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Palatnik 

that you were paying in 1972, 1973 and would be 

paying under the collective bargaining agreenent 
in 1974? 

A Yes, all the shops that I have mentioned. 

Q They are all loss than what you 

pay? 

A They are all less than what I pay. 

Q Is there any other way in which 
you can offset the higher wages that you pay in 
figuring out a job so that you can overcome the 
economic disadvantage you have in bidding? 

A The only other way is that you would have 

to get the equipment, the sophisticated equipment 
in order to fabricate the steel at a much quicker 
rate. 

• man is getting 17.00 an hour and 
another man is getting $3.00 an hour in a different 
area or a $4.00 an hour man, we would have to be 
able to turn out the steel in twice the time or 
half the time. 

Q Did you buy equipment to assist you 

in trying to be more efficient? 

A Yes, I did. 
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2 

3 Q Could you toll the Court what 

4 you bought and what happened? 

5 A I bought a Thomas Spacing machine. 

6 Q How much did this cost you? 

7 A $75,000 and $10,000 to put it in the 

8 ground. 

9 Q Could you tell the Court what this 

10 piece of equipment is and what docs it do? 

11 A This piece of equipment is a piece of 

12 equipment which lays out the steel and punches it 

13 in specific areas as determined by drawings. 

14 Q What happened in relation to Local 

15 4 55 after you purchased this equipment and installed 

16 it? 

17 A Well, this was a new piece of equipment* 

18 At the time we had nobody to run the piece of equip- 

19 ment. 

20 I wanted to train somebody to run it. Local 

21 455 said that these • - they had in their area people 

22 running this machine and that if I wanted to put some- 

23 body on the machine, I would have to pay them fin- 

21 isher’s wages. 

Q. What does this mean in layman's 


25 


73a 






/ 


1 

2 

3 

4 

5 

6 
7 
B 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Palatnik 


26 


language? 

A Well, this means that as far as they 

were concerned, they were in no position to give 
me any kind of a break for somebody to learn how 
to run this machine. 

Secondly, instead of a - - you need two 
men to run the machine. 

They wanted to put on a finisher and a 
mechanic, two of the highest paid people in the 
shop. 

Now, at the time I told them, I said, 

"Let me break somebody in with this machine, give 
me time to work it out". 

I 

This machine cost a lot of money. 1 have 
to take it easy with a guy, let him learn how to use 
the machine and then when he is in a position to know 

I 

how to run it, then maybe he deserves the wage rate. 

Q Otherwise, what you offered to the 

union was to have people running this machine who 
would be paid less than what the union insisted you 
pay the people to actually run the machine? 

A That is correct. 

Q Is this, in fact, what happened. 
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union revailed and that you had to put 
on the costlier workers? 

A That is correct. 

Q Did this have any effect on the 

prospective savings in installing this machine? 

A Well, there's really no savings on the 

installation of the machine, it's in the running of 
the machine. 

The efficiency was quite low and I was 
paying quite high for the inefficiencies of it. 

Q This affected your costs? 

A Oh, everything affects my costs. 

MR. KLEIN: Was it established 

when this machine was bought and in* 
stalled? 

Q When was the machine bought and in* 

stalled? 

A The machine was bought and installed I would 

say in 19 * * March of '72, I think, around that area. 

Q Did you pay cash for this machine 

or did you have monthly payments? 

A No, I have leased the machine. 

Q You have leased the machine? 
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A Right. 

Q Can you tall the Court what the 

monthly lease on this machine is? 

A $1,600. 

Q Did there come a time when you had 

labor problems with Local 45S that resulted in a 
labor dispute and ultimately a picketing of your 
premises? 

A Yes, I did. 

Q Could you tell the Court what was 

the cause of this labor dispute and what happened? 

A Well, I prevailed upon the union at the 

time the new contract came up • - 
Q When was this? 

A This was July of - - well, prior to July 

of 1973. (Continuing) - - that competition was 
greater because of these new shops that had come up, 
that I was in an area that was out of the local area 
of New York City and I, being in an economic area 
where I should bo paying less than what New York 
City is paying. 

I told them that as far as I was concerned, 
there are two locals, sister locals, there is Local 
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40 and 417. 

Q Do they have a different arrange* 

ment between * * 

THE JUDGE: Let Lira finish. 

A Local 40 and 417 »»Te sister Iccsls in the 

erection business. 

They have a $2.00 difference between the 
New York City rate and the five County rate that we 
more or less did our work. 

Q You mean the shops that these sister 

locals had collective bargaining agreements that 
were $2.00 more than the comparable work done out¬ 
side of New York City* is that right? 

A Right. 

Q Regarding Local 45S, were you paying 

more* less or the same as shops that they had under 
their jurisdiction in New York City? 

A I was paying the same* except for one shop 

that is up in Poughkeepsie* New York. 

Q vrhich was less than you? 

A Less than me* $1.00. 

Q This is Poughkeepsie - • 

A Poughkeepsie Iron 8 Metal. 
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Q That you testified about before, 
is that right? 

A Yes. 

Q Could you tell the Court what, if 
anything, the result of the higher wage rates that 
you were paying the employees of Local 455 had on 
your company? 

MR. KLEIN: Again, may I ask, 
what period of time are we talking 
about? 

Q 1972 to September of 1973. 

A During this period, we ran into - - the 

whole industry ran into problems. 

The problems were that there wasn't enough 
work around for everybody. 

Q Prior to 1972, had there been more 

than enough work? 

A Up until • • up in the County, yes, there 

was more than enough work up in the County. 

Q What happened? 

A With the advent of new shops coming in, 

with the advent of the difficulty in the economic 
period during that time, we had other people, other 


78a 







1 


Palatnik 


31 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 


12 


13 

U 

15 

16 

17 

18 

19 

20 
21 
22 
2.3 

24 

25 


shops coming into the area and giving prices» not 
only our own shops. 

With other shops and my own shop giving 
prices, with a Local 455 contract, I could not com¬ 
pete. 

I started to lose work. In fact, I lost 
one job not more than 200 yards away from me, on 
which I bid on. 

I was over their costs and they gave it 
to New Windsor Metal Fabricators. 

Q This is one of the companies you 

testified has a lower wage scale than you, is that 
right? 

A That is right. 

Q Could you tell the Court in 1971, 

approximately how much business you did? 

A Let me just think for a minute. 

Q Approximately? 

A About 11,200,000. 

Q What did you do in 1972? 

A I did $1,500,000. 

Q In 1973? 

A In 1973, that was $1,400,000 something. 
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Q Did you make a profit in 1971? 


4 

A 

Yes. 


5 


Q What was your profit? 


6 

A 

Approximately $17,000. 


7 


Q Did you make a profit in 1972? 


8 

A 

Yes, I did. 




Q What was your profit then? 


10 

A 

Roughly about 518,000. 


11 


Q How about 1973, the first half of 


12 

19737 



13 

A 

The first half of 1973 I lost over $36,000. 


U 


THE JUDGE: What was the profit 


15 


for 1971? 


16 


MR. CRANER: $17,000. 


17 


Q Is that right? 


18 

A 

Yes, $16,000, $17,000; $16,800 I think it 


19 

was. 



20 


Q Based upon your experience in the 


21 

industry and your personal knowledge as to conditions, 


22 

is the 

competition that you have talked about in 1971 


23 

and in 

1972 and 1973, is that competition more 


24 

vigorous now, less vigorous or the sane? 

• 

25 

A 

It*s more vigorous right at this present 
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tine. 

Q Did there come a time when you 

were picketed by Local 45ST 
A Yes. 

Q When did this commence? 

A When I refused to sign the new bargaining 

agreement. 

Q When was this? 

A July 1st. 

Q This would be the second half of 

1973, is that right? 

A That is correct. 

Q Thereafter, did you have anyone 
working for you during the picketing? 

A Yes, I did. 

Q Talking about the period from 

July until September of 1973 , how many people did 
you have working for you? 

A Four. 

THE JUDGE: Prom July to when? 

Q July to September, when you filed 

the Petition in this proceeding, you had four people 
working for you, is that right? 
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A Right, besides myself and a Teamster, 

which is not in their barcaining unit. 

Q Were you under the union contract? 

Prior to July of 1973, were you allowed to do work 
in the shop? 

A Yes. 

Q Do you still employ people.in your 

shop? 

A Yes, I do. 

Q Are you being picketed at this time? 

A At this time there is no pickets in front 

of the shop. 

Q When was the last time you had a 

picket from Local 455? 

A I would say around • • right after I filed 

Bankruptcy, September 12th or 13th, in there. 

Q When you filed under Chapter XI? 

A Right. 

Q Could you tell this Court the wage 

rate in which you are paying the people working for 
you subsequent to July of 1973 up to the present? 

A I have four people, they range from $3.50 

to $5.85. 
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Q What is the average wage that 

you are paying? 

A Average would be about $5.25. 

Q In July of 1973,what was the 

average wage you were paying? 

A In July? 

Q Under the collective bargaining 

agreement? 

A That was $7.27. 

Q When Local 455 wanted you to sign 

another contract, can they - - 

THE JUDGE: How much? 

THE WITNESS: $7.27. 

f 

Q When Local 455 wanted you to sign 

another contract in July of 1973, did they indicate 
that the contract would be at the same rate that you 
had been paying under the expiring collective bar¬ 
gaining agreement, less than that rate or more? 

A Well, to date I haven't seen their new 

contract but through the grapevine I heard that it 
was more. 

Q Do you know of any shops that have 

signed contracts with Local 455 or in July of 1973 

83 -» 


25 
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Palatnik 

3 

that took 

a cut in pay, in their new collective 

4 

bargaining agreement? 

5 

A 

No. 

6 


Q In fact, didn't these shops get 

7 

an increase? 

8 

A 

Yes, they h‘ive. 

Q 


Q The workers that you have working 

10 

for you, 

had they previously been members of Local 

11 

455? 


12 

A 

Yes, three of then had been. 

13 


Q Did they take a rut In par to work 

14 

for you? 


15 

A 

Well, at that particular tine we were 

16 

paying them the contract wages. 

17 


After July, as far as I know, the union 

18 

got a - - 


19 


THE JUDGE: After July when? 

20 


THE WITNESS: July 1st. 

21 


THE JUDGE: What year, 1973? 

22 


THE WITNESS: 1973. 

23 

A 

(Continuing) - • The other shops got an 

24 

increase. 


25 


We stayed at the same rate. 
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THE JUDGE: When you say, "Other 
shops", what other shops? 

THE WITNESS: The other shops 
that are covered under Local 4SS, 

Q Did these workers, in fact, auit 

the local to work for vou? 

A Yes, they did, they sent letters ,in to 

resign. 

Q ‘■'artlng from the time that you 

organired your shop until the present, how have you 
gotten people? 

Where have you recruited workers from, what 
background do they have when they came to you? 

A The large majority of workers were workers 

that we built in our own shop. 

We taught them how to weld, how to handle 
steel. Out of twenty guys that we had in the shop, 

I %rould say only about five were actual members prior 
to us being organized. 

Q Were these relatively unskilled 

workers when you taught them the business, is that 
right? 

A Yes, we have a large Puerto Rican area up 
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there and we have been employing I would say four 
or five Puerto Rican's, I would say about two or 
three colored and the rest Germans and what not. 
Whatever was in the area. 

Q Vhat was - - 

A In fact, the people, from Local 455, when 

we did call that we needed people, they wouldn't 
travel to me. 

They wouldn't travel from the city. 

Q You recruited your own workers and 

taught them the business, is that right? 

A So we recruited workers from the area. 

Q Are these workers still available? 

Is this source of labor supply, is that still avail¬ 
able in Rockland County? 

A Most definitely. 

Q If you had to, could you hire and 

the people available in Rockland County to 
work for you? 

A Definitely. 

MR. KLEIN: I object, first 

on the ground that it's hypothetical 
and second on the ground that there 
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Is no testimonx by the witness ss 
to how long it has taken hia to train 
the people. 

THE JUDGE: Sustained. 

Q Did you have any difficulty getting 

your present employees, the people currently on the 
payroll, to work for you at the wages which you are 
paying them? 

A No. 

Q Less than the wages that you were 

required or mandated to pay under a Local 455 con¬ 
tract? 

A Yes, and if I may give you an example, the 

one fellow that I brought in at 13.50, as far as I 
am concerned, does - • had no knowledge of the 
business prior to coming with us. 

Q When did you recruit him? 

A He's with us about a month and a half - - 

no, I'm sorry, three months. His first two weeks 
in the place, he did more work than one of their 
local people did. 

Q One of the forty-five people? 

A Right. 
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Q Who you wero paying on the average 

of $7.27 on the hour, is that correct? 

A That is correct. 

Q You hired this person at $3.50 

an hour? 

A $3.50 an hour. 

Q Since July of 1973, when you no 

longer longer were complying with the provisions of 
the collective bargaining agreement of Local 4SS as 
to the wage rate, have you bid jobs? 

A Repeat that. 

Q Since July - •> 

THE JUDGE: Off the record. 
(Discussion off the record.) 

Q Since July of 1973, the period in 

which you no longer paid the wages mandated by Local 
455, have you bid on contracts? 

A Yes, I have. 

Q Have you been successful in ob- 

tailing contracts? 

A Yes, we have. 

Q Have you been able to make a profit 

on these contracts? 
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A Y«t, we have. 

Q Have you been required to pay 

wages - • Had you been required to pay wages at 
the rate mandated by Local 45S, would you have 
been able to successfully make a profit on these 
same contracts? 

MR. KLEIN: I object» Z 
don't think - • 

THE JUDGE: Sustained. 

Q You testified that wages are 481 

of your cost in a Job. 

Now, could you tell the Court whether, if 
you had to use the wage rate of Local 4SS, an average 
wage rate of $7.27 an hour, this would have had any 
effect on the profitability of Jobs that you have 
bid since July of 1973? 

MR. KLEIN: Again, I object, 
there is no showing that he could 
not effect reductions elsewhere. 

Granted, if you pay higher 
wages, unless you reduce it someplace 
else, your profit is going to be less. 

That speaks for itself, there 
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is no dispute about that. 

THE JUDGE: The question is 
proper though, I will allow the answer. 
Overruled. 

A Yes. 

Q Would you have been able to make 

a profit? 

A To be honest with you, I don't even know 

if I would have gotten the Job. 

Q What is - - 

THE JUDGE: What do you mean 
you doubt if you would have gotten the 
job? 

THE WITNESS: We are in a com¬ 
petitive business. If I have to add 
on the wage rates of Local 455, to the 
bottom of the sheet, therefore, it would 
increase the cost of fabricating a piece 
of iron. 

Therefore, if I had to pass the 
cost on to the owner, I don't think the 
owner would have given me the job. 

THE JUDGE: In other words, you 
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would not have gotten the bidT 

THE WITNESS: That it correct. 

Q Have you entered into any discus* 

sions with any people regarding their interest in 
investing or lending any money to Kevin Steel 
subsequent to September of 19737 
A Yes» I have. 

Q Cculd you tell the Court what has 

been the basis of these discussions? 

A Well, X have two companies which are in* 

terested in taking a very nice position in my company 
but with respect to us - • 

Q By position, would this be investing 
in the company? 

A Vjll, investing with dollars, with knowledge, 

with financing with the bank. 

With dollars, mainly is what we are looking 

for. 


Q What has been the result of these 

inquiries and these negotiations? 

A Well, the problem is that we have had Local 

455 and the National Labor Relations Board and the 
Court and we tave had these proceedings and whatnot 
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and they are just a little bit reluctant at this 
particular time to enter into any agreement with 
me if I am still under a Local 45S contract. 

Q Would this be primarily because 

the cost of this contract is so high? 

MR. KLEIN: Objection, leading. 

THE JUDGE: Sustained. 

Q What are • • What effect, if any, 
would the cost of wages which would be mandated by 
Local 4S5's contract have, if anything? 

A Well, it stands to reason - - 

MR. KLEIN: I think we are 
getting far afield, far beyond hear¬ 
say, we are getting into surmise as 
to the basis for hearsay. 

THE JUDGE: Sustained. 

Q If this Court were to set aside 

the Local 4SS contract, would you be able to receive 
financing such that we could submit a plan of re¬ 
organisation to this Court? 

A 1 think these people would be in a positia 

to look at us very favorably. 

Q If this Court rejected our Applica- 
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tion to sot aside the Local 455 contract* would 
you bo able to renaln In buslnessT 
A If they did not reject it? 

Q Yes. 

A X don't particularly think so. 

Q If they did reject our Application* 
you would not bo able to ronain in businesst 
A Right. 

MR. CRANER: I have no further 

questions. 

THE JUDGE: On what ground* 
what reasons? 

EXAMINATION BY MR. CRANER: 

Q Why couldn't you remain in business? 

A Well* right now I an able to do work* get 

work and make a profit. If I have to take Local 455's 
men* I have to increase my wage rate. 

The local itself goes ahead and puts their 
men in* their shop stewards* their people and the 
control of our shop is lost. 

Q Would it affect your profitability? 

A Absolutely. 

Q Such that you would not be able to 
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remain in business? 

A I would say so. 

MR. KLEIN: Objection, leading. 

MR. CRANER: I have no further 
questions. 

THE JUDGE: I will sustain your 
objection as to the effect. 

Repeat the question. 

(The question was read back by 
the Reporter.) 

Q Would you be able to stay in business? 

A No. 

MR. CRANER: 1 have no further 
questions, thank you. 

THE JUDGE: Cross examination. 
EXAMINATION BY MR. KLEIN: 

Q What are the names of the two com- 

panies that you have said have discussed the ques* 
tion of investing with your firm? 

MR. CRANER: I object to that, 

I think that's confidential and it 
would be highly prejudicial to any 
negotiations that are going on if the 
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principals were disclosed. 

THE JUDGE: I will sustain 
your objection. 

MR. KLEIN: Your Honor, pos* 
sibly we would want to subpoena them. 

I have no way now of comparing - • 

THE JUDGE: I realize that, but 
I think it*s irrelevant as to whether 
or not they are willing to come in or 
not come in. 

The sole issue as 1 see it is 
whether or not the contract is onerous 
with respect to the operation of the 
business, not whether or not they can 
bring in outside investors. 

That is to effect a plan. At 
this point, it's only a question of 
whether he can continue successfully 
under this contract or whether or not 
the contract is so onerous and burden- 
some as to prohibit him from continuing, 
which would necessarily mean a failure 
with reg>ect to his Chapter XI arrangement. 
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MR. KLEIN: Then the entire 
testimony that they have offered - - 
I move to strike the entire testimony 
that he offered about these other 
companies because if I can't cross 
examine • * 

THE JUDGE: You didn't object, 
but it's all hearsay. If you move to 
strike, I will grant your motion to strike 
it. 

MR. KLEIN: I move to strike it. 

Q You testified that your dispute with 

the union about the wages you wore paying arose in 
June of 1975, is that correct? 

A No, it was prior to this time, when I told 

the union that I was having problems, that I had to 
be more competitive, that there were other shops in 
the area. 

There wore shops coming from outside the 
area that I thought that in July we should have some 
kind of a sitdown because economically we could not 
afford to continue. 

Q But it arose in June and July of 
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3 

1973, 

the question of the wages? 

4 

A 

The 

question of the wages arose before 

5 

that. 



6 


Q 

When, when was the first time that 

7 

you mentioned 

the question of wages? 

8 

A 

Oh, 

back maybe four, five months prior to 

9 

that time. 


10 


Q 

Whom did you mention the question 

11 

of wages to? 


12 

A 

Both to the business agent and Mr. Colavito. 

13 


Q 

When was your first discussion with 

14 

Mr. Colavito i 

sbout the question of wages? 

15 

A 

.Like I say, maybe about four to five months 

16 

prior 

to that 

time. 

17 


Q 

March, April? 

18 

A 

Soa< 


19 

on that prior 

e 

20 


Q 

You had testimony before the National 

21 

Labor 

Relations Board? 

22 

A 

Right. 

23 


Q 

Is that correct? 

24 

A 

Right. 

25 


Q 

Your troubles with Local 45S didn't 
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begin In July of 1973, isn't that correctT 

MR. CRANER: There is no testi- 
siony that the troubles began in 1973, 

Your Honor. 

I object to the fom of the 
question. 

MR. KLEIN: He implied that 
they begin in July of 1973. 

THE JUDGE: I will overrule 
the objection and permit the question. 

Q This didn't start in July? 

A No, I said prior to July 1st. 

Q They actually started much earlier 

in the year, isn't that soT 
A That is correct. 

THE JUDGE: Well, he testified 
they arose four or five months prior 
to July, 1973. 

Q They arose in February, 1973, isn't 

that soT 

A I think they arose before February. 

Q They arose - - well, there was a 
strike because of your failure to make payments to 
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the pension end welfmre funds, is that soT 
A That is correct. 

Q That occurred in February, 1973T 
A Yes. 

Q Is that the first problem you had 

with Local 4S5, in 1973? 

A Yes. • - No, because of the economic 

conditions, X was unable to pay the welfare and 
pension because the men were not producing what 
they were supposed to bo producing. 

This way I couldn*t pay their bill. 

Q Did you ultimately pay the pension 

and welfare contributions? 

A Yes. 

Q Prior to the time that the men walked 
out in February of 1973, how siany employees did you 
have? 

A 1 think around fifteen. 

Q After the men walked out in February, 
1973 and after you paid the amount that was due and 
owing to the pension and welfare funds, how many 

employees did you have? 

A One. 
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2 

3 Q How long did you continue with 

4 one employee? 


5 

A 

Until July Ist. 

6 


Q 

Then after July 1st, how many em- 

7 

ployees did you have? 

8 

A 

Four, 

» 

9 


Q 

Four, as you have testified. 

10 

A 

Yes. 

right. 

11 


Q 

How many of those four are former 

12 

Local 455 

men? 


13 

A 

Three. 

14 


Q 

What are their titles? • - Are 

15 

they mechanict 

, are they finishers? 

16 

A 

Actually, there are no titles after July 

17 

lat. 



18 


Q 

Suppose you tell us, were they doing 

19 

the work 

• m 


20 

A 

They are all around people, they do every- 

21 

thing. 



22 


Q 

You no longer differentiate between 

23 

mechanic! 

1 and 

finishers since July of 1973? 

24 

A 

No, 

that is correct. 

25 


Q 

In 1972, your profit was $18,000, 
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3 

is that right? 


4 

A 


Yes. 


5 



Q That is corporate profit? 


6 

A 


We are under a sub-Chapter S. 


7 



Q I don't understand that. Is 

that 

8 

corporate 

profit? 


9 

A 


Yes, that's corporate profit. 


10 



Q Do you pay yourself a salary? 

• • 

11 

Did you pay yourself a salary in 1972? 


12 

A 


Yes, I did. 


13 



Q Is your salary in addition to 

and 

14 

above 

that $18,000 profit? 


15 

A 


Yes, it is. 


16 



Q What was the amount of your salary 

17 

in 1972? 



18 



MR. CRANER: Objection. 


19 



THE JUDGE: Overruled. 


20 

A 


I think it was around $15,000.. 


21 



Q Were you the major stockholder 

of 

22 

the company in 1972? 


23 

A 


Yes. 


24 



Q In 1971 you had a profit of $17,000 

25 

isn't 

that so? 
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A That's correct. 

Q Did you pay yourself a salary 

in 1971, as well? 

A Yes. 

Q What was the amount of your salary 

in 1971T 

A Oh, if I can remember rightly, $13,000, 

somewhere around there. 

I am not too sure, I would have to look 
at my records. 

Q In January and in February of 1972, 

you worked with approximately fifteen bargaining 
union employees? 

A Correct. 

Q Then a strike took place • - 
THE JUDGE: How many? 

MR. KLEIN: Fifteen. 

Q Then a strike took place and for 

the rest of the year you worked with one employee 
through July, is that right? 

A That's correct. 

Q In 1975 • - since July you have been 

working with four employees? 
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A That is correct. 

Q In 1973 you sustained a substan¬ 

tial lossT 

A That is correct. 

Q The three employees who are still 

with you who were Local 455 men, how long have they 
been with you? 

A One fellow is with me since 1 opened the 

shop. 

Q 1968? 

A Right. The other fellow came about a year 

and a half later, from when I opened the shop and the 
other, the last one, was only with me for around six 
months. 

Q Of those three employees, talking 
now about the three employees who are Local 455 men 
who are still with you, were any of those finishers? 

A One was a finisher. 

Q The other two were mechanics? 

A Yes. 

Q Before the strike in February of 

1973, how many mechanics did you have and how many 
finishers did you have? 
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A I would say I had about four - - five 

finishers and eight, eight mechanics. 

Q If we are talking about fifteen 

men, the ratio is two to one, two mechanics to one 
finisher? 

THE JUDGE: That's only thirteen. 

MR. KLEIN: That's why I am asking 
the question. 

THE WITNESS: I don't know what 
the ratio would be. 

Q Since February of 1973, have you 

yourself been working inside the shop? 

A Since February, yes, I have. 

Q Have you been spending a substantial 

amount of time working inside the shop since February 
of 1973? 

A Yes. 

Q Have you been spending more time 

inside the shop since February, 1973 than you did be¬ 
fore February, 1973? 

A Yes. 

Q Prior to February, 1973, were you 

what I would call generally the business getter? 
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3 A Yes. 

4 Q Since your troubles with the union 

5 arose in February, 1973, is it fair to state that 

6 you have been spending less time than formerly in 

7 the capacity of a business getter? 

B A No. 

^ Q You have been spending the same 

10 amount of time out in the field as you were before? 

11 A Well, it's all according to what you call 

12 the field. I get plans and I work at night. 

13 So therefore, I am spending about the same 

14 amount of time, except that I am working a double 

15 day. 

16 Q I want to know about soliciting 

17 business. Going avound soliciting business, as 

18 you testified when your Counsel questioned you. 

19 A We don't solicit business, the business 

20 people contact us and ask us if we would like to bid 

21 a job. 

22 pick up a set of drawings and instead 

23 of us doing it during the day, as prior, Z do it 

24 during the night. 

23 Q Prior to February, 1973, did you go 
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out and spend time with potential custonersT 
A Not that much time, no. 

Q Did you spend time? 

A We spent a little time, yes. 

Q Since February, 1973, have you 

been spending less time with potential customers? 


Yes. 


You testified that you bid for 


jobs against companies located as far away as 
Pennsylvania, Massachusetts, Maine and North 


Carolina. 


I think you used the phrase "A very large 


spectrum of shops", isn't that so? 

A That is correct. 

Q You bid for jobs as to other com¬ 
panies which have contracts with Local 455, do you 
not? 

A Do I bid to other companies? 

Q No, do you bid jobs that other 

companies which have contracts with Local 455 also 


bid on? 


MR. CRANER: That is now? 


1 don't really now. 
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MR. CRANER: Objection. 

THE WITNESS: I don't know 

who - - 

MR. CRANER: Are you talking 
about now or at other times, I don't 
understand? 

Q Let's start with prior to February 

of 1973. 

A Prior to '73? - - Offhand, I would imagine 

so. 

Q You bid for a' Job in New Jersey, 

isn't that so, and obtained it successfully, along 
with another company that did have a contract with 
Local 4S5? 

A I don't know which Job you are referring 

to. 

Q Do you know Port Chester Iron Works? 
A Port Chester, yes. 

Q They are a competitor of yours? 

A I would say not really. 

Q Didn't they and you divide a Job? 

A No. 

Q At no time? 
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A No. 

Q Have you ever worked on any jobs 

along with Port Chester Iron Works? 

A The only thing that I have ever done with 

Port Chester Iron Works is that in 1971 I fabricated 
a job for Port Chester Iron Works. 

Q You fabricated a job for then? 

A Right. 

Q Are you aware that they were a 

455 shop? 

A Yes. 

Q Your contract in 1972, up through 

February, 1973, was the sane contract as far as 
wages and fringe benefits as other shops that had 
contracts with Local 455, with the exception of 
Poughkeepsie Iron Works, is that so? 

A I would imagine so. I don't see their 

contracts. 

Q Well, wasn't it represented to you 

that it was the sane contract? 

A Well, we have what are called independent 

shops and we have allied shops. 

Fron what I understand there are two dif- 
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3 ferent contracts. 

4 Ona is a little bit nore beneficial. 

5 In what capacity, I don't know, but this is again, 

6 I never see the other contract. 

7 Q Did you ever ask for it and have 

8 it refused to you? 

9 A Yes. 

Q In collective bargaining, the 

11 union refused to give a copy of another contract 

12 to youT 

13 A Yes. 

14 Q In 1971 and in 1972, when you nade 

15 the profit that you spoke of, your rates of wages 

16 and fringe benefits were the sane as the other con- 

17 tracts with Local 4SS, were they not? 

18 A I %fould Imagine so, yes. 

19 Q Wasn't the main bone of your dis- 

20 pute with Local 455 beginning in Ibbruary, 1973, 

21 whether or not a certain Chief Steward should.be 

22 returned to the employment of the company? 

23 A That was not a bone, that was part of the 

24 overall economic picture that %re talked about, yes. 

25 Q You wanted him gotten rid of? 
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A I wanted the union to reprinand him 

for his actions. 

Q You didn't want him eliminated 

from your employment? 

A Did I want him eliminated from my employ* 

ment? * • I told the union that he could stay on, 
he could be in my employ but they had to tone him 
down. 

He was just a little • ■ 

Q Did you demand that he be removed 

as steward? 

A Did I demand that? • * I may have, in a 

fit of rage, told him I can't stand this guy, get 
him the hell out of here, sure; affecting t}e whole 
economic picture of twenty guys. 

Q Port Chester Iron Works is lo* 

cated where. Port Chester, New York? 

A That is correct. 

Q There is another shop that has a 

contract with Local 45S, which is fairly close to 
you, isn't that so? 

A Yes, they moved up from the city. 

Q What is the name of that shop? 
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A Grossman Steel Stairs. 

Q Where are they located physically 
with respect to you? 

A About eighteen miles, nineteen miles. 

Q Do you know a company called Tri- 

State? 

A Yes. 

Q Do you know that they have a con¬ 

tract with Local 455? 

A Yes, they do. 

Q How far away from you are they lo¬ 

cated? 

A About a half mile. 

Q A matter of blocks, right? 

A A half mile. 

THE JUDGE: Is Tri-State a 
competitor of yours? 

THE WITNESS: We don’t - - he 
bids mainly in the city. 

I haven't been up against him 
on too many jobs, maybe one job in the 
amount of years that I have been there. 

Q There is no external force that keeps 
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you from bidding in any one particular area, is 
there? 

A No. 

Q For all you know, association shops 

which have contracts are able to bid on aany of the 
same jobs that you bid on? 

A They might be able to, sure, but i will 

tell you, I can't go out of ay area to bid, because 
of a different wage rate. 

Q Didn't you testify that you bid 

against shops located in Pennsylvania, Massachusetts 
Maine and North Carolina? 

A Yes, when they come into this area. 

Q Have you had any jobs outside of 

Orange County or Rockland County? 

A Yes, I testified I had a job in Long 

Island. 

Q Have you had any jobs in New Jersey? 

* 

A A couple of jobs in Jersey. 

Q You bid against other shops in the 

metropolitan area to obtain that job in New Jersey? 

A To be honest with you, I don't know what 

shops because at the time they don't tell me who I 
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a» bidding against. 

MR. CRANER: Can we have the 
dates when you bid these jobs in New 
Jersey? 

THE JUDGE: You can establish 
that, if you wish, on redirect. 

Q In February of 1973, how inany days 

did the strike last until you aade the payments and 
the contributions? 

A One day. 

Q After that one day strike you 
then cut your work force down to one nan, is that 
correct? 

A At that particular tine, yes. 

Q Prior to that strike you had fif¬ 

teen nan? 

A That's correct. 

Q Your first contract with Local 4SS 

was about 1968? 

A Yes, sir. 

Q How nany men were in the bargaining 

unit at that tine? 

A I think about six. 
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3 Q ::n 1973, before the strike, you 

4 had fifteen? 


5 

A 

That's correct. 

6 


Q For how long a period of time 

7 

have you 

been paying the same wages and fringe 

8 

benefits 

as the other association shops? 

9 

A 

Well, from he end of '68 until July 1st. 

10 


Q Didn't tliey give you a period of 

11 

time to catch up to the association rates? 

12 

A 

Originally, yes. 

13 


Q How much time did they give you be 

14 

fore you 

were caught up? 

15 

A 

I don't remember, I guess maybe about two 

16 

years. 


17 


Q Two years to catch up? 

18 

A 

I think so, because we came in in the 

19 

iLddle of 

one of their three year period contracts 

20 

and then 

it was two years later, I think. 

21 


That's how it worked. 

22 


Q So you were fully caught up by 

23 

1970? 


24 

A 

Yes. 

25 


Q In 19X), did you make a profit? 
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MR. CRANER: Your Honor, this 
was asked and answered. 

MR. KLEIN: *71 and *72. 

THE JUDGE: You didn't Mention 
*70 and I will allow it. 

A Yes, I did. 

Q About how much was your profit in 

1970? 

A I think about $7,000 or $8,000. 

Q In addition to Local 4SS, you have 

colloctive bargaining agreements with two other 
unions, isn't that so? 

A That's correct. 

Q Have you made any application to 

this Court to cancel the unexpired portion of either 
of those contracts? 

A No. 

Q Since you have had contractual re¬ 

lations with Local 455, what physical changes have 
you made in your enterprise? 

Have you purchased new buildings, have you 
grosm physically from 1968 to the present? 

A What physical changes have 1 made? 


115a 




1 


Palatnlk 


68 


2 

3 Q Ye». 

4 A Yes, I put up a new building, I bought 

5 a piece of equipment * * I leased a piece of equip* 

6 ment. 

7 Q When did you put up the new building, 

8 approximately? 

9 A Three years ago, four years ago. , 

10 Q Did you move to this now building 

11 or was this an additional building? 


12 

A 

This was an additional building. 

13 


Q 

So you still have the first building 

14 

that you started 

in? 

15 

A 

That's 

correct. 

16 


Q 

Can you give us an idea of how 

17 

much larger the 

new building is than the first 

18 

building? 



19 

A 

Well, 

you couldn't consider it as a 

20 

building. 

t 

It's 

a crane runway. That's what it's 

21 

called. 



22 


In order to do the type of work that X 

23 

wanted to 

do, I 

needed a crane pickup 5,000 pound. 

24 

10,000 pound. 


25 


In order to have that, we had to have a 


116a 









1 


Palatnlk 


69 


building to carry it. 


You put that in in about 1970T 


A '70, *71, somewhere around there. 

Q Did you buy the land for the 

building or did you lease it? 

A No, I leased the land. 

Q You leased the land and you paid 

for the building, is that correct, or did you lease 
both the land and the building? 

A We lease both the land and the building. 

Q How much a year, approximately,did 

it cost you for rental of this land and building? 

MR. CRAMER: Is this the ad¬ 
ditional land and building? 

A The additional land and building? - - I 

have one lease on it. I don't understand. 

Q What is the difference in rental • - 

f 

Is this on a separate piece of property? 

A Let me explain it to you. No, it's on the 

sane piece of property. Originally when I went into 
this thing the man that I was renting from gave me 
a break. 

I was renting five acres and a building 
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3 

for $250.00 a month. 



4 

He wanted so much money in five years 



S 

and he reduced my payments in the beginning but 



6 

added it on to the end. 



7 

Q So now when you put the new 



8 

building on, was there any increase in rent? 



9 

A No. 



10 

Q Who paid for the construction of 



11 

the new building? 



12 

A Who paid for the construction? - - We paid 



13 

for the construction. 



14 

Q How much did you pay for the con¬ 



15 

struction of the new building? 


« 

16 

A I don't think the figures are available. 



17 

I don't know. We did it when we were slow, when 



18 

we didn't have any work. 



19 

We fabricated some pieces and put it up. 



20 

Q $10,000, $20,000? 



21 

A Maybe around there, I don't know exactly. 



22 

Q And the site of the building, the 



23 

craneway? 



24 

A The size of the crane runway is 60 x 240. 


• 

25 

Q You testified that the average cost. 
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3 

labor cost 

: is 481? 


4 

A 

That’s correct. 


5 


Q Is that your total labor cost? 


6 

A 

No, that's the shop labor. 


7 


Q Just shop labor alone? 


8 

A 

Yes. 


9 


Q What is the cost of your other labor 


10 

besides shop labor? 


11 

A 

1 

What is the cost of the other labor with 


12 

reference 

* • 


13 


Q The other percentage. You say 


14 

481 on any contract, 481 of It has to go to shop 


15 

labor? 



16 

A 

Right. 


17 


Q You have contracts with two other 


18 

unions. 



19 


I would like to know what percentage goes 


20 

to their 

labor? 


21 

A 

Oh, they are very, very small, very small. 


22 


Q Could you tell us? 


23 

A 

Trucking is maybe half a percent and the 


24 

outside erection, oh, I don’t know, about 81, maybe 

• 

25 


Q Prior to February of 1973, how «n> 
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outside erection employees did you hsveT 
A Prior to *7ST 

Q Prior to February of *7ST 

A Prior to February, '7S, approximately 

three. 

Q After the strike of Shopmen's Local 

455, how many erection employees did you haveT 
A I think we had one and then I put another 

man on and then we laid him off and then 1 kept one. 

Q How many employees did you have in 

truckingT 
A One. 

Q He's continuedT 

A Yes. 

Q In 1972, did I understand you cor¬ 

rectly that you grossed $1,500,000 for the entire 
yearT 

A That was my sales. 

Q Your gross salesT 

A Yes. 

Q You had fifteen employees at that 

timeT 

A Yes. 
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Q You made a profit in 1972 • * 

A I would like to rephrase that. I lost 

money in 1972. 

Q Didn't you testify on direct 

examination that you made $18,000? 

A Yes, I did. 

Q Any retracing you can do with your 

own Attorney. 

MR. CRANER: 1 think tlm ques¬ 
tion was asked. 

X think that's proper. You 
asked Mr. Palatnik whether or not he 
lost money in 1972 and he's trying to 
answer to the bfst of his ability. 

He is responding to your ques¬ 
tion. 

MR. KLEIN*. I withdraw the ques¬ 
tion. I have no further questions of 
Mr. Palatnik at this time. 

THE JUDGE: Redirect? 

MR. CRANER: Yes, I Just have a 
few questions. 

EXAMINATION BY MR. CRANER: 
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2 

3 Q I asked you on direct examination 

4 whether or not you made or lost money in 1972. 





I think you testified that you made 

6 

$18 

• 

o 

o 

o 

7 



Have you reconsidered that answer? 

8 

A 


Yes, I get - - 

9 



MR. KLEIN: I object, he is 

10 



impeaching his own witness. 

11 



MR. CRANER: No, the witness - - 

12 



THE JUDGE: No, he is not im¬ 

13 



peaching his witness. 

14 



He is not questioning the 

15 



credibility of this witness. Maybe as 

16 



to his memory since he has indicated 

17 



that that may not have been a correct 

18 



figure. 

19 



You may proceed. 

20 



Q What, in fact, is the correct figure 

21 

as 

to 

the profitability in the year 1972? 

22 

A 


X get mixed up with fiscal years and every- 

23 

thing 

else. Our fiscal year ends October 31st. X 

24 

am 

always - - It takes in *71 and part of *72. 

25 



Q Well, for fiscal *72, did you make 
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or lose moneyT 

A In fiscal '72 we lost noney. 

Q How much was that? 

A That was the $86,000 I spoke about before. 

Q When does fiscal *72 end? 

A October 31st. 

THE JUDGE: $86,000 or $8,6007 
THE WITNESS: $8,600. 

Q I believe that you were in error 

when you said in 1973 you lose $86,000, is that 
right? 

A That's right, because our fiscal year ended 

in October and we filed for an extension. 

Me haven't set down anything yet. 

Q Prior to any striae or work scoppage 
which occurred in February of 1973, for the previous 
fiscal year you had, in fact, lost $86,000, is that 
right? 

A That's correct. 

Q Did you make any money for fiscal 

'71? 

THE JUDGE: Wait a minute, 
let me get this straight. Did you 
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say that for fiscal *73 there was a 
loss of $86,0007 

THE WITNESS: Yes. 

Q Was that fiscal *727 

A '72. 

Q Fiscal *72 you lost $86,0007 

A Fiscal *72 we lost $86,000. 

THE JUDGE: What about fiscal 

•737 

THE WITNESS: Fiscal *73 - - 
again, I am getting.confused. 1 get 
confused about this. 

Q Take your time. 

A This is *74. So that would be October 31st 

We actually as of *73 •• I don't know the exact 
figures for *73 yet. Your Honor. 

THE JUDGE: So that when you 
testified that in *73 there was a loss 
of $86,000 and a profit in *72 of 
$18,000, both figures are incorrect. 

That, in fact, in *72 there was 
a loss of $86,000 and in *73 you have 
no fii:?res7 
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2 

3 THE WITNESS: And *73, yes, 

4 I hsve no figures st this tiae. 

5 Q Do you know whether the loss for 

6 1973, fiscsl '73 would be the seme, greeter or less 

7 then the loss for fiscsl *727 

8 A Well, et this perticuler time, I don't 

^ know. 

10 Q You testified thet es to the con* 

11 trects, the unexpired contrects with Locel 417, Locel 

12 40 end Locel 361, thet you heve not petitioned this 

13 Court to set these contrects eside, is thet right? 

14 A Thet is correct. 

15 Q Could you tell the Court why you 

16 heven't noved to set these contrects eside? 

17 A Well, beceuse coapetitive-wise, if I figure 

18 e Job in the Locel 417, 40 or 361 eree • - 

19 Q Whet is thet eree? 

20 A Well, Locel 40 tekes in New York City, 

21 Menhetten, the Bronx, Brooklyn end I think Steten 

22 Xslend end Westchester. 

23 361 tekes ell of Long Xslend. Locel 417 

24 tekes five Counties end upstete which ere Orenge, 

25 Rocklend, Sulliven, Ulster end Dutchess. 
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3 If anybody cornea in to that area, they 

4 have to figure the wages for that particular area 

5 for the erection. 

6 Therefore, conpetitive*wise, anybody 

7 coming into our area is exactly the same as I am. 

8 I figure the same wages as they will 

9 figure. 

10 Q So then a company coming in from 

11 the outside would have the exact sane wages that 

12 you would have to pay within this area, is that 

13 right? 

14 A That's correct. 

15 Q This isn't the sane situation, of 

16 course, that you have with Local 4SS, that people 

17 could cone in from the outside, from New York City 

18 with wages, perhaps less than yours and in effect 

19 compete against you, is that right? 

20 A That is correct. 

21 Q For the fiscal year ending in 1973, 

22 did you lose money? 

23 A Like X said before, I wouldn't - * 

24 Q You are not able to answer that? 

25 A Not at this particular time. 
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MR. CRANER: I h»ve no other 
questions, thenk you. 

EXAMINATION BY MR. KLEIN: 

Q When does your fiscal year erdT 

A October 31st. 

Q When does the fiscal year of 1973 

end, October 31st of ehat year? 

A 1973. 

Q You have no idea whether you nade 

money or lost money in 1973T 

A Well, I would say at this particular time - 

I have a good idea that I lost money. 

If I lost $86,000 the year prior, that's 
a carry forward and we are losing money all the way 
through. 

Q Do you have any records which show 

that you lost money in fiscal year 1972'. 

A Yes. 

Q Do you have them with you here to- 

dayT 

A No. 

MR. CRANER: Your Honor, we 
would be agreeable to furnish to the 
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Court and to Mr. Klein, Mr. Palatnlk's 
company's statement for fiscal 1973 
Immediately at the end of this hearing. 

If there are any questions, we 
would certainly respond to them. 

MR. KLEIN: I hVk Interested in 
the fiscal *72 statement where he says 
now he lost $86,000 after saying first 
he made money. 

MR. CRANER: We will produce 
copies of those records. 

THE JUDGE: When will you produce 

them? 

MR. CRANER: Immediately. If 
there is any question or issue to them • • 
these are your official company state¬ 
ments on your returns? 

THE WITNESS: That's right. 

MR. KLEIN: We have two dia¬ 
metrically opposed statements as to the 
man's profits in 1972 and I think 1 would 
need those to cross examine the witness 
further. 
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Q Wh«n did you first realize in 
fiscal 1972 that you lost $86,0007 
A When did we realizeT - - When we put to¬ 

gether the last statement. 

Q When was that? 

A That was around January of 1973. 

Q You mean during the entire year 

1972 you had no idea whether you were losing or 
gaining money? 

A We have some idea. Some Jobs we lost a 

little bit, some jobs we gain.a little bit,but we 
don't put it all together until we take a complete 
picture. 

At that particular time we look at our 

inventory, we take an inventory check. We don't 

\ % 

during the year take any inventory check. 

We spotcheck here and there, yes, but 
nothing in total. 

Q You have no books or records here 
that we can examine to determine how the figure of 
$86,000 loss in 1972 is arrived at? 

A No. If I would have known, I would have 

brought then with me. 



129a 











1 


Palatnik 


82 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Q You aay that you first becane 
aware of this loss in Jantiary of 197ST 
A That's when we put the total figures^ to* 

gather. 

Q Did you have a Certified Public 
Accountant prepare the records for fiscal 1972T 
A No. 

Q Who took care of the books in put* 

ting it together? 

A We have an accountant, but the statement 

was not certified. 

Q Can you tell us who the accountant 

was? 

A Yes, he is Coe ^ Heinberg. 

Q Where are they located? 

A In New York. 

Q Do you have an address for them? 

A X think they are at 217 Broadway. 

Q Were they also your accountants for 
fiscal year 1971? 

A No, they weren't. 

Q When did they take over as your ac* 

countants? 
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A Again, all of this is in tima, tins 

sequences. 

I would have to go back and check all the 
time sequences. 


Q Well, was it after the reports for 
fiscal 1971 were completed? 

A I tell you, I don't know. 

Q Can you tell us whether or not the 
accountant who figured out your profit or loss for 
fiscal 1972 may have used different criteria than 
the accountant who figured out your profit and loss 
for the fiscal year ending in October, 1971? 

A I don't think so, they both went under the 

same rules for accounting. 

Q Can you be sure of that, are you 
sure of that, that they were consistent with each 
other? 

A Consistent with each other, yes. 

Q Would you tell us who your 1971 
accountant was? 

A Murray Korn. 

Q Where is he located? 

A He was in Haverstraw. New York. 
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Q What were the two years that you 
made the money that you talked about on direct 
examination of $18,000 and $17,000? 

A Well, X made money in '67, *68 • - no, 

October of '68, that would be *69. 

I made money in *69 - • 

HR. CRANER: Is that fiscal 

'69? 

THE WITNESS: Fiscal *69, 
fiscal '70 I made, '71 X made. 

So in *69 we made about $3,000 
or $4,000. 

Then we made subsequently I 
think it was around $16,000 and then 
the $18,000 or $17,000 in there. 

MR. KLEIN: Your Honor, X would 
like to see - • in view of the conflicting 
testimony by the same witness on this 
profit and loss statement - * I would 
like to see his accountants* reports for 
the fiscal years say beginning with 1971, 
'72 and *73. 

THE JUDGE: He didn't testify from 
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, Palatnik 

the reports and although you did not 
subpoena them, X am going to direct 
that Counsel produce these records. 

MR. CRANER: We will. Do you 
want a copy of them first? 

THE JUDGE: Hold on. Z will 
direct that you produce them tomorrow 
morning here so that you can continue 
your examination tomorrow morning. 

MR. CRANER: Can you make it 
tomorrow afternoon.. I have to be be¬ 
fore Judge Evans at 9:30 in Supreme 
Court for a conference that will take 
about a half hour. 

I can be here at 11:00 o'clock. 

MR. CRANER: I am - - 

MR. KLEIN: Fine. 

MR. CRANER: We will be here at 
11:00 o'clock and I will direct Mr. 
Palatnik to be here at 9:30 with the 
records so you can look over them. 

THE JUDGE: There may be further 
examination. I'm sure there will be. 
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We will have a Court Reporter 
here tomorrow morning. 

MR. CRANER; I have to be before 
Judge Evans. 

It will be toe late now to call 

it off. 

THE JUDGE: Off the record. 
(Discussion off the record.) 

THE JUDGE: We will recess now 

and adjourn in order to allow Counsel to 

1 

produce the records with respect to which 
the witness Just referred and his testi¬ 
mony on figures. 

We will resume tomorrow at 10:00 

a.m. 

MR. KLEIN: If it will not upset 
your schedule, your calendar tomorrow, I 
am prepared to go forward with Mr. Colavito 
tomorrow morning and resume with this wit¬ 
ness tomorrow afternoon. 

But I am at your pleasure. If 
you prefer to take it witness by witness - 
THE JUDGE: We will adjourn today 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
(In Bankruptcy ) 
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In the M ft ttc r 

o ( 

KEVIN STEEL PRODUCTS INC., 

Debtor 


No. 


30 South Broadwey 
Yonkers, New York 


February 22, 1974 
10:00 o'clock A.N. 


CO NTINUATION OP HEARING RE; REJECTION OF 

fLOCAL 4SS) 


BEFORE: 

HON. HOWARD SCHWARTZBERG, 


DECISION RESERVED 


RAYVID REPORTING SERVICE 
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APPEARANCES: 

MESSRS. GUAZZO» SXLAGI 8 CRANER 
Attorneys for Debtor 
888 Seventh Avenue 
New York, New York 

BY: MITCHEL CRANER, ESQ., Of Counsel 

MESSRS. SIPSER, WEINSTOCK, HARPER 8 DORN 
Attorneys for Local 4SS 
380 Madison Avenue 
New York, New York 

BY: DONALD E. KLEIN, ESQ., Of Counsel 


PROCEEDINGS 
THE JUDGE: Let the record re¬ 
flect that I received an Application 
from the National Labor Relations Board 
to the effect that they seek leave to 
withdraw their appearance without pre¬ 
judice to their right to take a position 
upon the legal issues involved in the 
Debtor's Petition in a later stage of 
this proceeding. 

If there are no objections from 
Counsel, 1 will certainly allow them to 
withdraw without prejudice. 

MR. CRANER: Well, I can't prevent 
them from either coming in or withdrawing. 
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So we take no position at all 
on that. 

MR. KLEIN: Your Honor, I have 
not seen that document. However, we 
have relied on their Brief in part. 

Until 1 take a look at that, 1 
frankly don't know what I can say at 
this point. 

THE JUDGE: Let me show you what 
they submitted (handing). 

MR. CRANER: Your Honor, I have 
just glanced over with Counsel the Ap* 
plication of the Motion by the National 
Labor Relations Board for leave to with¬ 
draw. 

On behalf of the Debtor in Posses¬ 
sion, we take no position. 

We reserve whatever rights, if 
any, we have regarding this move by the 
National Labor Relations Board. 

MR. KLEIN: Your Honor, wo, of 
course, can*'- prevent the Board fr*:?, 
doing what it wants to do. 
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However, as I stated to you be¬ 
fore, the arguments stated in its papers 
which it previously filed we consider 
to be sound and we would want then still 
to be considered by you, notwithstanding 
that they are in a vacuum. 

THH JUDGE: All you need to do 
is adopt their Brief. 

HR. KLEIN: I don't want to adopt 
it in whole. 

I think the content should still 
be considered by you and we would in¬ 
corporate it to that extent in our Brief, 
without filing another piece of paper. 

THE JUDGE: By all means. With 
that, I will grant the motion to withdraw. 
You may proceed with the witness. 

ROBERT PALATNIK, Recalled as 

a witness, having been previously 
duly sworn by the Notary Public, was 
examined and testified as follows: 

EXAMINATION BY MR. CRANER: 

Q Yesterday afternoon the Court asked 
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you to produce certain statements and records re* 
garding the operation of Kevin Steel. 

Pursuant to that directive, did you, in 
fact, seek out these documents? 

A Yes, I did. 

Q Can you tell the Court where you 

obtained the dociunents from? 

A I obtained them from my accountant. 

Q Could you give us his name and ad¬ 
dress, please? 

A Yes, Seymour Heinberg, 217 Broadway, New 

York, New York. 

Q Is he the accountant for Kevin 

Steel? 

A Yes, he is. 

Q How long has he been the accountant? 

A Two and a half years, I think, now. 

Q X show you certain tax returns 

(handing). 

Could you tell the Court what these 

represent? 

A The first tax return is an 1120S which was 

filed for my October 31, 1972 year ending. 
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Palatnik 

Q This one is an 1120S also, which 
was filed October 31, 1971 year ending? 

A Yes. This one here is the October 31, 

1970, 1120S. 

Q These are copies of the originals 

that were filed with the tax returns, is that ri^ht? 
A That is correct. 

Q Also, did you riSke photostatic 

copies of the documents that you have just testi* 
fied to? 

A Yes, I made photostatic copi^es of the 

front page. 

MR. CRANER: We are going to 
introduce these documents into Evidence. 

Since these are Mr. Palatnik's 
only copies, what I would respectfully 
like to do is • • after your inspection 
and Counsel's inspection - - to intro¬ 
duce photostatic copies of these docu¬ 
ments. 

THE JUDGE: Substitute the copies 
for the originals. I don't see there 
will be any objection. 


141a 







1 


108 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


94 

Palatnik 

NR. KLEIN: I have no objection 
to the substitution if the originals 
are admitted. 

But I will have some objections 
if that's all he has brought in response 
to what your direction was yesterday. 

In other words, I don't cpnsider 
that the tax returns are the items that 
we talked about yesterday. 

What we talked about was the 
accountant's statements and financial 
statements which he said were uncertified 
statements. 

If this is all he has brought, 

1 don't think it is in compliance with 
your Order at all. 

MR. CRANER: 1 think it's better 
coBq>liance. What we are producing are 
documents that were filed ,that are on 
file with the United States Government, 
Bureau of Internal Revenue, Internal 
Revenue Service, signed by Mr. Palatnik. 

1 think they are the most • - they 


142a 







1 


PALATNIK 


95 




2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


are the most meaningful documents that 
can be produced. 

THE JUDGE: Why couldn't the ac¬ 
countant's reports be produced? 

MR. CRANER: I might even have 

those. 

THE WITNESS: They are actually 
the same thing. 

MR. CRANER: They Will be the sv 

thing. 

THE JUDGE: You might wish to 
introduce the tax returns but produce 
the accountant's reports in compliance 
with the directive of the Court as re¬ 
quested by Hr. Klein. 

MR. CRANER: I think what we are 
trying to do is to - - we have statements, 
we. could produce those, too. 

I think the tax returns are the 
best evidence. 

THE JUDGE: You might think the 
tax returns are the most cogent and wish 
to introduce them, but Mr. Klein wants 
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the accountant's reports. 

THE WITNESS: Here's '71 and 
'70. We are at this time unable to 
produce the '72 one. 

Q Did you ask the accountant for the 
1972 report? 

A Yes, at this time he doesn't have one. 

MR. CRANER: We vould offer 
In Evidence the tax return for Kevin 
Steel for the year ending October 31, 
1970, October 31, 1971 and October 
31, 1972. 

We are also offering the report 
of the accountant, the statement of the 
accountant, uncertified report, for the 
year ending October 31, 1970 and October 
31, 1971. 

We offer these In Evidence. 

MR. KLEIN: I object to their 
being offered In Evidence at this time. 
The documents which I sought were de¬ 
manded so that I could proceed with 
cross examination of the witness. 
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I in no way concede that an 
adequate foundation has been laid for 
any of these docunents. 

Obviously, the accountant is not 
here. I can't cross examine him. 

So I will not concede that this 
can be properly admitted Into Evidence. 

I would like to examine them to 
cross examine the witness with. 

MR. CRANER: Your Honor, the 
Local 4SS Counsel had the right at any 
time, especially after yesterday's ses¬ 
sion in which the name and the address 
of the accountant was given to subpoena 
the accountant, if he wanted him. 

All Counsel asked for were the 
records and we produced these. 

THE JUDGE: I don't want to ex¬ 
tend the argument. Counsel is correct 
in that as far as the accountant's records 
are concerned, he simply wished to examine 
them for the purpose of his cross examina¬ 
tion. 
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You nay wish to introduce the 
tax returns» which is another matter. 

MR. CRANER; Then I offer the 
three tax returns In Evidence. 

THE JUDGE: Right now we are on 
cross examination. 

MR. CRANER: Well. I thought that 
we had opened up our case just for the 
purpose of my witness producing the tax 
vturns, pursuant to your directive. 

We have produced them and I think 
it would be appropriate. 

THE JUDGE: You can produce them, 
make then available. Mr. Klein can con¬ 
tinue with his cross examination and then 
on redirect you can put in the tax returns 

MR. CRANER: Fine, Your Honor. At 
this time then X will withdraw my offer. 

Also, Your Honor, just so that 
Counsel is aware and in order to save 
tine, we are also going to introduce 
into Evidence worksheets for the period • 
accountant's worksheets for the period 
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ending January 31, 1973, which will 
show the net loss of Kevin Steel for 
that period to be - - 

THE JUDGE: Kell, you know, you 
are going to meet with the same objec¬ 
tion with regard to the inability of 
Counsel to cross examine on the work¬ 
sheets. 

They may be used and you know the 
Rules of Evidence, they may be used to 
refresh his recollection. 

The witness can testify as to 
items and if he is not aware of the 
specific item, he can use the papers to 
refresh his recollection. But the papers 
are not evidence of the truth of the 
matter as asserted therein. 

HR. CRANER: All right, we will 
reserve this for redirect. 

THE JUDGE: Mr. Klein, would you 
proceed with your cross examination. 

MR. KLEIN: Your Honor, may I 
have the original Petition that was filed 
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herein. 

I have not hac* an opportunity 
to return to my office. 

THE JUDGE: Ifhen you say, "The 
original Petition", you mean the Chapter 
XI Arrangement? 

MR. KLEIN: No, the Petition to 
set asic^e this contract. 

THE JUDGE: Here (handing). 

MR. KLEIN: I ask that the docu¬ 
ment which is annexed to the Notice of 
Motion, namely the copy of the decision 
of the Administrative Law Judge c5 the 
National Labor Relations Board be deemed 
malced In Evidence before you and be deemed 
admitted before you inasmuch as it is 
attached to the Petition. 

THE JUDGE: By all means. 

MR. CRANER: I have no objection. 

THE JUDGE: I assume not since you 
attached it to your papers. 

MR. CRANER: Yes. 

THE JUDGE: We need not assign an 
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Exhibit number to it. it's port of 
the evidence here. 

NR. KLEIN: Thank you. Your 

Honor. 

While I an examining the witness 
on these other things, perhaps my as¬ 
sociates can look at these documents 
and save a little time. 

MR. CRANER: X have no objection 
to that either. Your Honor. 

THE JUDGE: Very well. 

EXAMINATION BY MR. KLEIN: 

Q Attached to your Petition to set 
aside this collective bargaining agreement with Local 
4SS Is a decision of Administrative Law Judge of the 
National Labor Relations Board dated November 21, 
1973. 

At the end of that decision he directed 
that certain action be taken by Kevin Steel Products, 
Inc., the Debtor herein, isn't that correct? 

A X don't know, I would have to look at that. 

Q X am referring to the beginning on 

Page 17. 
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MR. CRANER: I object, I 
think we ere not relitigeting the 
netter before the National Labor 
Relations Board, whether or not there 
was or wasn't a directive. 

I don't think that's relevant. 

The question here Is should the contract, 
the executory contract be set aside. 

THE JUDGE: Nell, I think It has 
relevance and I aa anticipating Counsel's 
argument that perhaps the Debtor has 
reasons other than the financial aspect 
for wishing to set aside or reject the 
executory contract. 

Is that the purpose of your ques¬ 
tion? 

MR. KLEIN: Yes, we believe this 
Is an afterthought as stated In our 
Brief and 1 want to pursue that. 

THE JUD^GE: I will let you pursue 

It. 

Hki, KLEIN: Thank you, sir. 

Q Have you looked at Itf 
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No. 

Q Horo (handing)• 

THE JUDGE: X hope, however, 
that you don't take undi\*^ ^Ine with 
regard to this issue because while 
there nay be other reasons and other 
notives, nevertheless, if there ^ a 
cogent reason for setting aside based 
on financial aspects, the other reasons, 
while they nay exist, are not going to 
be persuasive. 

MR. KLEIN: Your Honor, X ap¬ 
preciate your candor, but I want to 
argue at this point, so long as it's 
brought up at this point, that the is¬ 
sue is not the sane as to whether all 
ether things being equal, this contract 
should be set aside. 

You are asked to set aside the 
contract after and within a few nonths 
after a co-equal branch of the Federal 
Oovernnent has found that this enployer 
is engaged in certain unfair labor 
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practices, including the failure to 
sign or cosiply with the contract that 
you are asked to set aside. 

THE JUDGE: That nay be true, 
but the point here is whether now, 
while the Debtor is in Chapter XX, that 
tiae does not relate to a Chapter XI 
situation. 

Now, the Debtor is in Chapter 
XI and attempting to come up with a 
Plan of Arrangement; 

The only question here is whether 
the financial difficulty under that agree¬ 
ment will preclude the Debtor froa coming 
up with such a Plan of Arrangeaent. 

That's the issue before this Court. 
T*^ere may be valid reasons other than 
financial reasons why the Debtor wishes 
to get out froa under the contract. 

But the only issue that I aa con¬ 
cerned with is whether or not the Debtor 
will be precluded froa coming up with a 
successful Plan of Arrangeaent by virtue 
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of an ox^cutory ‘*?reeBont which it 
finds onerous and burdensono. 

The issue is whether it is, in 
fact, onerous and burdensome. 

That's the issue that I would 
like you to meet. 

MR. KLEIN: All right, but I 
respectfully submit that you have to 
consider more than that. You have to 
consider whether or not this Court 
should be usod as a tool or a means to 
avoid obligations under the National 
Labor Relations Act. 

I differ with you, respectfully, 
on the scope, on the permissible scope 
of your inquiry. 

X think you do have to address 
yourself to the issue of whether or not 
you should permit this Court and the re¬ 
lief of Chapter XI to be utilised solely 
for the purposes of getting out from 
under obligations from the National 
Labor Relations Act. 
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THE JUDGE: There you enswer 
the question of solely. 

The issue I am concerned with 
is whether or not the Debtor is precluded 
froB or will be able to come up with a 
Plan by virtue of the executory contract 
which it wishes to m. aside. 

In other words, I aa mindful of 
the fact that a collective labor agree- 
■ent is given serious consideration and 
is not to be treated lightly and is not 
to be set aside lightly because there 
are very ioportant oensiderations under¬ 
lying the existence of a collective 
labor agreement. 

But we are in Chapter XI and now 
the issue is notwithstanding those basic 
policy aspects, should this Court set 
it aside because its existence preclude; 
a successful Plan of Arrangement. 

MR. KLEIN: Your Honor, I would 
also a ,ate to you that in this particular 
case, the position which the Debtor finds 
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hlBstlf it • rtfult of the unfeir 
Itbor practices which he has comitted. 

MR. CRANER: Your Honor, this is 
s question, if anything, first of all I 
mist take exception to that. 

1 don't think Counsel is here to 
testify. 

Counsel is here to ask questions 
of the witness and • • 

MR. KLEIN: 1 an also going to 
state ny position, which I want the 
Judge to know at the beginning. 

X don't want to allow anything 
to go by default by saying I heard it, 

I agreed with it and by being silent, 

I agreed that was the proper legal con¬ 
text of this case. 

MR. CRANER: This was certainly 
in your Brief. 

THE JUDGE: Frankly, I read the 
opinion that is annexed to the noving 
Affidavit and I an awanof the practices 
that were attributed to the Debtor and 
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th« dsterainatioB by th« Nstlonal 
Labor Relations Board. 

MR. KLEIN: My quotions now at 
this tine are addressed to the witness 
to find out whatr i^ anything, he has 
done to conply with the Order of the 
National Labor Relations Board, which 
cane do%m on Novenber 21, 1973 and 1 
think that is a pcTtinent natter for 
you to consider and I would like to 
proceed questioning hin as to whether 
or not he has done any of the things 
that have been ordered in this Order 
of the National Labor Relations Board 
Adninistrative Judge herein. 

THE JUDGE: You nay ask hin. 

MR. KLEIN: Thank you. 
EXAMINATION BY NR. KLEIN: 

Q Have you seen this? 

A Yes. 

Q Have you received a copy of the 
Order p»<.^iouslyf 
A Yes. 
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Palatnik 

Q Paragraph On# of the Order etates 
that, "Respondent, Kevin Steel Products, Inc., shall 
One, cease and desist A; discriminating against 
employees because of their insistence or the in¬ 
sistence of their representative on strict enforce¬ 
ment of the provisions of a collective bargaining 
contract covering the following unit. All.pro¬ 
duction and maintenance employees and plant 
clericals employed in Respondent's plan excluding 
office clericals, watchmen, guards and supervisors 
as defined in the Act". 

What have you done to comply with that 
paragraph since November 21, 1973? 

A As far as I know, my Attorneys tell me 

that it's in an appeal right now. 

Q You have done nothing to comply 

since November list? 

A We are appealing the decision. 

Q To whom? 

A I would have to - - 

MR. CRANER: Your Honor, Z 
believe, I believe that this is 
pending before the National Labor 
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Relations Board, the Adninistrative 
Law Judge's decision. 

This I am not sure of because 
it was handled by my partner, who is 
currently out of the country regarding 
another matter before this Court. 

I believe - - 

THE JUDGE: The witness has 
testified that he has four employees 
and they are all non-union. 

MR. CRANER: We will stipulate 
at this time in order to save time, in 
answer to all of the questions, that Mr. 
Palatnik has not, in effect, complied 
with the Order of the Administrative 
Judge, is that right? 

THE WITNESS: That is correct. 

MR. KLEIN: In any respect? 

MR. CRANER: He has not complied. 

MR. KLEIN: Has he not complied 
in any respect, you are prepared to agree 
with that? 

MR. CRANER: I think so. We aire 
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not quibbling, we are not trying to 
Ufa semantics here, we have not com¬ 
plied. 

THE JUDGE: I think that will 
save time. 

MR. KLEIN: Yes, I an perfectly 
happy with that answer. 

Q You testified yesterday that the 
employees that you do have, three of them, did 
resign from the union, is that correct? 

A That is correct. 

Q When did they resign from the union? 
A When did they resign? - - I don't know, 

they sent letters in from what I understand. 

Q When did you learn that they had 
sent letters in? 

A Oh, around the middle of July sometime. 

Q When did you learn that they had 
sent the letters in? 

A Didn't I Just say that, around the middle 

of July. 

Q How did you learn that, did they 

tell you? 
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Yes. 


Q Did you discuss with then before¬ 

hand the question of their sending letters in to 
the union? 


A No. 

Q In addition to this collective 

bargaining agreenent and two other collective 
bargaining agreements that we learned about yester¬ 
day. you also have certain other contracts which 
have not expired, isn't that so? 

A Other contracts that have not expired? 

Q Outside of the collective bargaining 

area. You have a lease, for example? 

A Yes. 

Q You have not petitioned this Court 
to teminate your obligation unaer that lease, is 
that correct? 

A Not at this particular time. no. 

Q Do you have any other such long¬ 

term contracts? 

A I don't understand when you say long-term 

contracts. 

Are we talking about union contracts? 
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Palatnik 

Q Any kind of contract You told us 
about your union contract, I believe. 

You don't have any more than three, is 

that soT 

A That's correct. 

Q You told us about the lease? 

A Right. 

Q Do you have any other long-term 

contracts which are still in effect? 

A I have a lease on the property. 

Q Anything else? 

A Not that I can recall. I really don't know 

what you are trying to bring up. 

Q Do you have any contracts with sup¬ 
pliers to make purchases from them over a period of 
time? 

A No. 

Q Do you have contracts with cleaning 

services? 

A No. 

Q Do you now understand what 1 am 

arriving at. 

Do you have any other contracts with any 
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other persons which impose obligations beyond 
this point? 

A I would like you to bring up what you 

would like me to answer because I don't know what 
you are trying to say. 

MR. KLEIN: May I use this 
(indicating)? 

MR. CRANER: Yes, by all means. 

Q A contract with an accountant, for 

example? 

A I have no contract with an accountant, no. 

Q With your Attorney, do you have 
contracts with an Attorney covering a retainer for 
a period of time? 

A No. 

Q Have you a contract for equipment 

rental? 

A I have a contract for the Thomas Punch 

which I told you yesterday. 

Q How long does that have to run? 

A I think it's for another year and a half. 

Q What are the payments? 

A As I spoke of yesterday, $1,600 a month. 
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PalatniX 

Q You have not sought to set that 
contract aside, am I correctT 

A That is correct. But at this particular 

time, I am in default on it. 

Q Have you any contract with any 
shipping lines? 

A No. 

Q Do you have any contract with any 
suppliers of materials? 

A No. 

Q Am I correct that the only contract 
that you have sought to have set aside at this time 
is a contract with Local 4S5? 

A That is correct. 

Q How long have you been in the 

structural steel business? 

A How long? 

Q Yes. 

A At this plant? 

Q No, in the business generally? 

A In the business, as I said yesterday, 

almost nineteen years. 

Q You started • • How did you start 
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in the business? 

A I started in a shop counting bolts. 

Q You worked you way up how, through 

what routes? 

A Through what route? 

Q Yes. 

A Well, I was a Junior draftsman. From a 

junior draftsman, I wont to a draftsman. From a 
draftsman I wont to shop foreman. From shop fore¬ 
man 1 went to - • back up to general manager, 
general management of the office. 

I handled the interior, the field. From 
that point I went on to estimating. 

From estimating I went on to - - again, 
the general layout of the whole plant and then I 

went into my own business. 

Q Have you had any experience, either 

as a mechanic or finisher? 

A Yes. 

Q For how many years? 

A H>w many years? 

Q As a mechanic or finisher? 

A Well, it's hard to say how mat years. I 
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Palatnik 

would say that as far as Z am concerned as a 
mechanic or a finisher, actual doing the work, 
maybe two years. 

MR. KLEIN: May I have ten 
minutes to go through the materials 
and then I can cross examine the wit¬ 
ness on the figtires he submitted.- 

THE JUDGE: Off the record. 

(Discussion off the record.) 

MR. KLEIN: If Your Honor 
ploase, in looking at the materials 
that have been produced by the Debtor 
this morning, in the very brief time 
that we have had to look at them, we 
have observed one thing that appears 
to be a very striking discrepancy. 

MR. CRANER: I think this is im¬ 
proper. Is the witness testifying, is 
he going to characterixe a document as 
a discrepancy. 

We have a witness on the stand. 

If you want to cross examine, that's the 
proper thing to do. 
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I think it's totally in- 
propar Mr. Klein, for you to aua up 
or try to argue with the Court as to 
the quality of anything produced here 
or what it means. 

I strenuously object to it. 

THE JUDGE: I am going to ask 
Mr. Klein to continue with the cross 
examination. 

He has produced records for you 
and for your examination and which you 
can use in whatever fashion you think 
best. 

EXAMINATION BY MR. KLEIN: 

Q Would you look, sir, at what you have 

produced this morning as the tax return for the period 
ending October 31, 1972 and read for us the amount 
in there as inventory, closing inventory (handing)T 

MR. CRANER: If the document is 
going to be read from, I think it should 
be introduced or identified. 

MR. KLEIN: I absolutely refuse 
to identify it or even concede it is 
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authentic or accept it into Evidence. 

THE JUDGE: I an going to over¬ 
rule your objection and allow him to 
read from it. 

You nay then offer it afterwards. 

A What did you want ne to read? 

Q I would like you to read the figure 

for the closing inventory as of October 31, 1972? 

A $106^8.30. 

THE JUDGE: This is which 

return? 

ffR. KLEIN: The return for 
the period November 1, *71 to October 
31, ‘72. 

Q You have also produced this morning 

a photostat of a sheet entitled, "Statement of Income 
Profit 8 Loss, three months ending 1/31/73". 

Would you please read to us the inventory 
dated November 1, 1972 (handing)? 

MR. CRANER: If the witness 
is to read from it, I think the docu¬ 
ment should be identified or at least 
have some testimony as to what this is. 
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We have produced the record. 

TIIE JUDGE: I an going to over* 
rule your objection. 

MR. CRANER: I think it's con* 

fusion. 

THE JUDGE: I an going to allow 
the witness to read it and you nay offer 
it afterwards. 

A $210,078.57. 

Q This is as of Novenber 1, 1972? 

A Yes, this is a worksheet so 1 trould inagine 

that's what he has dowit. 

Q That's one day after the inventory 
that is on the tax return for the period ending 
October 31, 1972? 

A I told you, this is a worksheet. It could 

be that he didn't cross that out or whatever. 

I an not an accountant so I can't verify 
his narkings on there. 

Q I an not an accountant either, sir, 
but is it true that the larger the inventory at the 
close of an accounting period the less is your cost 
of goods sold? 


168a 


1 


Palatnik 


121 


MR, CRANBR: I an going to ob* 


Ject to that. 


The witness is - - 
THE JUDGE; If he knows, ob¬ 
jection overruled, 

MR, CRANER: If you know. 

A Again, I state, I an not an accountant so 

I don't know his procedures. 

Q Can you tell us. sir, what figures 
I look at in the income tax return for the period 
November 1, 1971 to October 31, 1972 which gives us 
the cost of shop labor (handing)? 

A Salaries and wages. 

Q Is all of that just Local 455 labor? 

A No, part of it is the outside local. 

Q Can you tell us fron these figures - - 


Q Is there any information hero what 
percentage of it is Local 455 labor and what per¬ 
centage is not? 

A No, the only thing I can tell you is we 

had an average of eighteen men in the shop and we had 
an average of two men on the outside. 
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2 

3 Q But the men don't receive equal 

4 V^Yt *0 you really can't tell from these figures 

5 what percentage belongs to Local 45ST 

6 A That is correct. 

7 Q So there is nothing in these figures 

8 that tells us whether or not your estimate of 481 

9 of sales amounts to shop labor is correct? 

10 A According to those figures. 

11 Q There is nothing that can tell usT 

12 A No, I don't think so. Although you have 

13 our total wages with the welfare funds and the 

14 pension funds. 

15 So you could tell. 

16 Q Can you tell us what figures I 

17 look through to get yout total 45S costs? 

18 A This is a tax return. It's not a document 

19 which states a breakdown of costs. 

20 Q Do you know of any reason - •> Was 

21 the accountant who prepared the document that you 

22 referred to as a worksheet for the three months 

23 ending 1/31/73 the same accountant who prepared the 

24 tax return for the period November 1, '71 to October 

25 31 . ' 72 ? 
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A No, the worksheet was done by a person 

in By office. 

He follows the accountant's sheet. 

Q Can you give us any reason why he 
put down an inventory as of November 1, 1972 of 
$210,078.57, whereas the inventory on the tax re¬ 
turn for the preceding day was $106,658,307. 

A As you can see, that's a vorksheet and 

that November 1st was probably the November 1st 
from the prior year, from the '72; I don't know. 

It could have been tliat he didn't cross 
out that November 1st, being a worksheet. 

Q I show you the document which is 

the tax return from November 1, 1970 through October 
31, 1971 and I ask you if you can tell us what the 
inventory at the end of the year is as per that tax 
return (handing)? 

A $77,508.28. 

Q Oo you agree with me, sir, that's 
not the same as the inventory for November 1, '72 
•• listed on the worksheet for theperiod three months 
ending 1/31/73? 

A The figure here says $210,078.57. 
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3 


Q Who in your office prepared the 

4 

worksheet 

for the three months ending 1/31/73? 

5 

A 

Salvatore Nici. 

6 


Q What is his position in your 

7 

companyT 


8 

A 

He was controller. 

9 


Q Is he still with you? 

10 

A 

No. 

11 


Q When did he leave your employ? 

12 

A 

About three months ago. 

13 


Q Before he left, did ho prepare any 

14 

such worksheets for periods after 1/31/73T 

15 

A 

I would say yes. 

16 


Q Do you have then available? 

17 

A 

I think the Judge has a copy of the last 

18 

one that 

we prepared. 

19 


THE JUDGE: Are you referring 

20 


to the reports that you filed? 

21 


THE WITNESS: Right. 

22 . 


MR. KLEIN: May I take a look 

23 


and see what the witness is referring 

24 


to? 


THE JUDGE: Off the record. 
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Palatnik 

(Discussion off the record.) 

MR. KLEIN: Do you hav^ copies? 

MR. CRANER: Not with me, I 
don't have that part of the file with 
me. 

THE JUDGE: I have here the 
only report that was filed with the 
Court. 

The Clerk has put the initials 
N.G. on it because it is not sufficiently 
acceptable in terms of the requirements 
of this Court, nor is it certified or 
any indication hero that it was prepared 
by an accountant. 

But this is the document that was 
filed (handing). 

MR. CRANER: What is the date on 

it? 

MR. KLEIN: September 14, '73 to 
October 11, '73. 

Q Were there any reports prepared for 

the period between 1/31/73 and September 14, '73T 
A No. 
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MR. KLEIN: I have nothing 
further of this witness at this time. 

MR. CRANER: Your Honor, at 
this time I would like to introduce 
into Evidence the tax return for the 
year > > the fiscal year ending October 
31, 1970, the tax return for the- - 

THE JUDGE; Why don't you lay 
a foundation for it. 

EXAMINATION BY MR. CRANER; 

Q Mr. Palatnik, I show you a document 

and I ask you, is this the tax return that was filed 
for Kevin Steel for the year ending 1970, the fiscal 
year ending 1970? 

A Yes. 

MR. CRANER; I offer this In 
Evidence. 

MR. KLEIN: I object. I want 
to make my objection at the conclusion 
of the foundation for all of the 
financial documents, if I may, because 
my objection relates to the connection 
between them. 
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Q Is this the tax return for the 

fiscal year ending 1971? 

A Yes. 

Q And for the fiscal year ending 

1972? 

A That is correct. 

Q Are these the very same documents 
that Counsel asked you to read figures from in his 
cross examination? 

A Yes. 


MR, CRANER; I offer these 
Into Evidence. 

MR, KLEIN: Your Honor, we 
raised a fuss about the inventory 
figures for this reason. I have been 
advised by Mr. - - 

MR, CRANER: I object to what 
Counsel has been advised. This is 
totally improper. 

THE JUDGE: This is arguments* 

tive. 

MR, KLEIN: This is my objection. 
By Mr. Warner, an accountant, that the 
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Invantory - - that with the inventory 
figure of November 1, 1972 as reported 
or as listed on this three month state¬ 
ment for the period ending 1/31/73, the 
inventory figure as of October 31, *72, 
the prior day on the tax return for the 
period November 1, 1971 through October 
31, 1972, this tax return would have 
shown a profit Instead of a loss. 

Conversely, with the inventory 
figure of October 31, 1972, the inven¬ 
tory figure on the statement for the 
three months ending 1/31/73. instead of 
the figure listed there for the date of 
November 1, 1972, the operations for 
this three month period would show a 
profit instead of a loss. 

On the face of it, without any 
expert exposition of these documents, 

I submit that they are of no validity 
in support of Debtor's position here. 

On the contrary, they militate 
most strongly in objection to the testi- 
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Bony of the Debtor« the accuracy of 
the projections that he has made and 
his generalizations about his estimates 
of costs and I submit that without 
further explanation or identification 
from some expert that they are without 
merit and except insofar as the dis¬ 
crepancies that have been shown, that 
they prove nothing to the Court. 

MR. CRAMER: May I be heard? 

THE JUDGE: No, I will allow it 
for whatever worth it has, subject to 
all criticisms that may exist. 

But these are the returns that 
the Debtor filed with the Federal 
Government and these returns may be 
marked In Evidence. 

You may have an exception. 

MR. CRAMER: Your Honor, also 
Counsel makes reference - - 

THE JUDGE: I don't need any 
further argument. 

MR. CRAMER: I find what he said 
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la Incorrect and highly inflammatory. 

MR. KLEIN: May I ask whether • - 
I think if those three are going to be 
admitted over my objection, then in the 
interests of completeness, this state* 
ment for the three months ended 1/31/73 
also has to be part of the same package, 
over my objection. 

THE JUDGE: Yes. 

MR. CRANER: Your Honor, this is 
kind of nonsense. Here this man objects 
to something going into Evidence and then 
he says I have to put it in. 

I don't understand it. What are 
we making a record here? 

THE JUDGE: You want to put it 
in or what? 

MR. CRANER: I haven't offered 
it, I haven't offered it. He is ob¬ 
jecting to something I haven't offered 
and telling me I have to put it in. 

THE JUDGE: He may put it in. 

MR. CRANER: He is objecting to 
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it going in. 

THE JUDGE: I hnvo already al¬ 
lowed the returns for the years ending 
1970, 1971 and 1972. 

Let then be sutrked In Evidence 
as Exhibits "Z" and ”3”. 

MR. CRANER: Your Honor, siay Z 
also be heard, the reason why I didn't 
offer the document into Evidence is 
that the witness on cross examination 
testified that he has no idea whether the 
worksheet is in any way accurate or valid. 

Since it is not a tax return, it 
is not certified or audited, for that 
reason I did not offer it into Evidence. 

For Counsel to somehow infer or 
not even infer,^to state that somehow 
there is something dishonest or phony 
or not - - that these documents are to 
be disregarded is pure nonsense. 

I object to Counsel saying it, I 
object to Counsel's inference. 

If he wants to cross examine the 
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Palatnik 

2 


3 witness, let hln do It, but don't 

4 sun up on cross exsainskion. 


5 



I think it's 

> • Counsel knows 

6 


it's 

improper. 


7 



He is trying 

to do something he 

8 


can't 

do directly. 


9 



THE JUDGE: 

LEt's get on with 

10 


the case without further argument. 

11 



. We have Exhibits "1", "2" and 

12 


"3”. 



13 



Do you want 

to offer the work* 

14 


sheet 

or not? 


15 



MR. CRANER: 

No, I do not. This 

16 


is my 

witness. 


17 




(The above described 





documents were marked 

18 




Debtor Exhibits ”1”, 

"2" and "S” In Evidence 

19 




as of this date.) 

20 

EXAMINATION BY 

MR. CRANER: 


21 


Q 

Referring to Debtor's Exhibits "1", 

n 

”2» and 

”3’' In 

Evidence, did 

you sign these tax re* 

23 

turns? 




24 

A 

Yes. 



25 


Q 

Were they prepared by an accountant? 
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A Yes. 

Q Certified Public Accountant? 

A The firm was certified, yes. 

Q Did you swear that under penalty 

of perjury that these statements are true and ac¬ 
curate? 

A They are true and accurate. 

Q Have you examined these statements? 

A Yes. 

Q Is there anything inconsistent 

about any item in these statements as to inventory, 
beginning or closing inventory? 

A No. 

Q I ask you to look at Exhibit "1", 
••2” and ”3” In Evidence. 

Can you tell us the net profit or loss 
for the years ending October 31, 1970, October 31, 
1971 and October 31, 1972 (handing)? 

A For the year ending October 31, 1970, we 

had a net profit of $15,796.78; for the year endini 
October 31, 1971 we had a net profit of $15,639.57 
and for the year ending October 31,1972 we had a 
loss of $86,371.93. 
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Q Can you give us the date that you 

filed the return for the period ending October 31, 
1972? 

A 7/15/73. 

Q Did you get an extension by the 

Governnent to file the return late? 

A Yes, we did. 

Q Have you filed a return for the 

fiscal year ending October 31, 1973? 

A No, we didn't. 

Q Have you gotten an extension to file 

that? 

A Yes, we did. 

Q Yesterday on Mr. Klein's request 

and upon the Judge's directive, did I ask you to 
bring in whatever docuaents you could get that are 
relevant to this proceeding? 

A Yes. 

Q You4lso included this worksheet, 

is that right? 

A Yes. 

Q At that time did you even look at 

this worksheet? 
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A No. 

Q You Just produced it according to 
the Judge's directive. 

Do you know if this worksheet is accurate? 

A No. 

Q Do you know if this %rorksheet has 

ever been presented to any Governnental body or the 
Internal Revenue Service as a return? 

A No. 

Q Have you ever relied upon this work¬ 

sheet? 

A No. 

Q In fact, do you know if this work¬ 

sheet is conplete in any way? 

A No, to be honest. 

Q You were asked on cross examination 

to look at your tax returns and say how much of your 
wages would be attributable to Local 455 workers. 

Could you estimate what percentage ofyour 
total wages would be allocated to Local 455 people 
and what percentage of your wages, 1 know you are 
approximating, would be attributable to other workers, 
shop workers? 
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Palatnik 

MR. KLEIN: 1 object, I asked 

v:' 

✓ 

. the same questions and he said he 
couldn't answer. 

MR. CRANER: We'll see if we 
can get an answer. 

Ma/be I can ask the question 

better. 

THE JUDGE: I will allow the 
question, objection overruled. 

A Well, since we had on the average of fif¬ 

teen to sixteen people over a year period and we had 
on the average of two people outside, percentage-wise 
I would figure that would be close. 

Percentage-wise, I don't know what that 
«rould cone up to. 

Q Is there a trenendous discrepancy 

between the wages that the outside people would get 
or one of the outside people would get individually 
and what the people on the inside are getting? 

A Well, we average - - 

MR. KLEIN: Objection, leading. 

THE JUDGE: Overruled. 

A The average would be, as I stated, was 
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$7,27 for a shop nan. 

The average for the outside» with bene¬ 
fits, cane up I think to around $9.00 and change. 

Q Would it be fair to say then that 
the significant percentage of your wages would be 
to the Local 4SS people? 

A Yes. 

Q And that the wages to the outside 
people who are included in these tax returns would 
be relatively nininal based on the whole picture of 
all wages paid, is that right? 

A Yes. 

Q If the Judge were to do the 
arithnetic, he could probably, in fact, figure out 
the exact percentage, is that right, or Just about? 
A We could approxinate. 

Q Do you have a loan fron the Snail 

Business Adninistration? 

A Yes, I do. 

Q Can you tell this Court whether you 
have been paying this loan? 

A No, I haven't. 

Q When was the last tine you paid the 
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A March of 1973. 

Q Could you tell this Court why you 

didn't pay the loan? 

A Well, to be honest with you, I couldn't 

afford to pay the loan because of the loss of dollars 
that we found out at the end of the year, plus the 
fact that I went to the bank and asked then for an 
extension for a year. 

Q Was this granted by the S.B.A.? 

A Yes. 

Q And the bank? 

A Yes. 

Q Was this based upon the presenta¬ 

tion you made as to your economic plight? 

A Yes. 

Q Did they investigate your economic 

plight before they granted this? 

HR. KLEIN: I object to this 
as hearsay. 

THE JUDGE: Sustained. 

Q Have you been making your payments 

on the Thomas Punch machine? 
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A No. 

Q When was the last time you paid 
for the lease on the Thomas Punch machine? 

A We still owe a payment from August. 

Q Do you owe money on trucks that you 

rent? 

A Yes. 

Q Is there an application before this 

Court to reclaim these trucks? 

A Yes. 

Q Could you tell the Court how much 
you owe on the trucks? 

A In back payments? 

Q Yes. 

A $750.00 a month times I think it’s seven 

months now. 

Q What would happen if the trucks 

were taken away from you? 

A If the trucks were taken away from me right 

now? 

Q Yes. 

A Well it would be a loss to me a nd I would 

have to go into the open market to rent trucks. 
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Q Do you have money to rent these 

trucks? 

A No. 

Q What would happen to you if the 

Thomas Punch machine were taken away from you, as 
there is a proceeding in the State Court? 

A Well, it would hinder our production. 

Q Wouldn't this put you out of business 

A It would closely put us out of business, 

not in its entirety. I could make railings. 

Q There was a question on cross examina 

tion that the reason why you are trying to get this 
contract set aside is because you are having a per¬ 
sonal fight with the union and you want to get the 
union out. 

Now, I want you to tell the Court, is 

this true? 

A No, it is not. 

Q Can you tell this Court why we are 

here today and what is this proceeding about? 

What is your motive of getting this con¬ 
tract terminated and discharged? 

A My motive is that I cannot live with the 
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ternt of the contract at this particular time. 

If I was subjected to them that I would 
have to personally go out of business. 

Q Isn't it true - - 

THE JUDGE: Which terms do 
you say you can't live with? 

THE WITNESS: Well, it's the 
dollar amount. 

It*» the total wages that I 
have to pay the men, plus fringes. 

Q Isn't it true that the reason why - - 
isn't it fair to say that the reason why you are be¬ 
hind on this Thomas Punch machine payments and the 
reason why you are behind on your rent and the reason 
why you are behind on your rental of the trucks and 
the reason why you don't have money ts buy steel to 
stay in business is because you have lost money in 
the last fifteen or twenty months, approximately 
the last year such that you don't have the cash to 
pay for these items? 

A That is correct. 

MR. KLEIN: I object. 

THE JUDGE: Sustained. The 
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answer shall be stricken. 

The question was classicly 
leading. 

Q Can you tell this Court why if 

there is any reason you are behind in your payments 
as you have set forth? 

MR. KLEIN: If Your Honor 
please, I an going to object, the 
cat is out of the bag. 

MR. CRANER: I will rephrase 
the question. 

THE JUDGE: I an going to allow 
the answer, objection overruled. 

A State it again. 

(The question was read back 
by the Reporter.) 

A Yes, because in 1972 I lost a tremendous 

amount of money and my business is not able to con* 
tinue because of the loss of money. 

THE JUDGE: Since Counsel has 
intimated in the Brief, particularly 
the Brief filed by the N.L.R.B., which 
Counsel has adopted to some extent that 
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perhaps the entire contract should not 
be set aside and only that portion 
which would preclude an arrangement of 
a successful Chapter XI plan and if, 
in fact, that portion relates to the 
wage requirement, could you live with 
the rest of the contract other than the 
wage requirement? 

THE WITNESS: You are asking me 
that question? 

THE JUDCE: Yes. 

THE WITNESS: When you say the 
rest of it, most of it is really the 
wages, the wages of specific mechanics, 
all laborers, finishers, the welfare, 
the pension, the holidays. This all 
has to do with wages. 

THE JUDGE: The reason I ask is 
that 1 have not seen the contract. 

THE WITNESS: Nor have I. 

THE JUDGE: It*s not an Exhibit. 

MR. CRANER: As far as we can 
determine, the National Labor Relations 
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Board ordered that we were to enter 
into a contract with the union. 

That's in the decision that's 
annexed. 

The reason why I annexed the 
decision was to present to the Court 
exactly what we are trying to set aside. 

THE JUDGE: You want to set aside 
an executory contract. 

MR. CRANER: Well, yes. 

THE JUDGE: The contract sig¬ 
nifies an agreement consented to by 
both parties. 

Is there such an agreement that 
is the subject of being set aside? 

MR. CRANER: As far as we can 
determine, the agreement that we are 
trying to set asido is a continuation 
of the agreement that had been existing. 

The contracts that Mr. Palatnik 
has negotiated with the union have been 
association contracts, which we are told 
that this is what everyone within this 
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area has to pay and that we go along 
with. 

THE JUDGE; I want to be clear, 
because as of the posture of this case, 
I have not seen any contract that I can 
*udy and determine whether or not it 
can be set aside. 

MR. CRANER; The closest we can 
come is the 455 • - 

THE JUDGE: It*s not my burden 
to present a contract. You are asking 
that a contract be set aside. 

I first have to see the contract. 

^^R. CRANER: We have been ordered 
by the National Labor Relations Board to 
enter into a contract with the union. 

The executory contract that we 
would enter into with the union which we 
would have to comply with the union, 
would be the contract that the Local 455 
gives to all the shops in the area. 

So I don't think there is a prob¬ 
lem and I think It would be conceded by 
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Local 4SS that the contract that they 
would enforce upon Mr. Palatnik would 
he Its standard contract. 

It is this that we have been 
ordered to enter Into and it is this 

that we are asking the Court to set 
aside. 

TlfE JUDGE: What bothers me is 
how I can set aside a contract that you 
have not yet entered into, 

MR. CRANER: Well, we have been 
ordered, we have been told that we have 
to enter into it. 

THE JUDGE: I will proceed, but 
the case has not yet been - - all the 
evidence has not yet been submitted. 

But this is the question that is 
bothering me. 

MR. CRANER: Well, the Board has 
ordered that we are to enter into and we 
are required by the Administrative Judge’ 
Order to enter into this contract. 

the JUDGE: How do you go about 
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entering itt - - You sign it, right? 

MR. CRANER: We have been given 
no contract but the dispute • • the 
contract - • it's not as if we then go 
out and negotiate a new contract. 

There is a document that I think 
that all sides would agree we would have 
to enter into, the executory contract, 
which is a standard document which Mr. 
Palatnik would have to sign. 

If he doesn't sign it, there is 
no contract. 

That's what the dispute is about. 

THE JUDGE: Mr. Klein, are you 
going to offer that standard contract? 

NR. KLEIN: Yea, we are prepared 
to offer the contract that we want • - 
that under the terms of the Order of the 
Administrative Law Judge of the N.L.R.B. 
that we would want Mr. Palatnik to sign 
on behalf of his company. 

THE JUDGE: I don't want to Jump 
the gun as far as evidence but at this 
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stage 1 have not seen any contract. 

MR. CRANER: We can offer that 
as a Joint Exhibit. 

Q What you ask the Court to set aside 

is all economic aspects of that contract, is that 
rignt r 

A That's right. 

MR. CRANER: That would be 
in answer to Your Honor's question. 

Q You were also asked whether or not 
you had complied with the Order of the National 
Labor Relations Board or the Administrative Judge. 
You were asked that question, is that 

right? 

A Yes. 

Q Have you complied? 

A No. 

Q Can you tell the Court why you 

haven't complied? 

A From what I understand, we are appealing 

the case. 

Q Also, are you economically able to 

comply? 


196a 




1 


149 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Palatnik 


A No. 

Q That's why you haven't complied 
with the contractual aspects of this, is that 
right? 

A That is correct. 

MR. CRANER: I lare no 
further questions. 

THE JUDGE: Are you finished 
with this witness? 

MR. KLEIN: For the tine being. 

I think I have Just one question. 

EXAMINATION BY MR. KLEIN: 

Q At the close of your direct testi¬ 
mony yesterday, that's when you were questioned by 
Mr. Craner, you stated something which I copied down 
that certain coapanies were interested in investing 
but were reluctant to enter into any agreeaent with 
you, so long as Local 455 has any contract with you. 

Now, did I nisunderstand your answer? 

A I don't think so, no. 

Q In other words, if 455 has anything 

to do with your operation, even under different terms, 
these people are not interested? 
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A I don’t know, I’d probably rephrase 

that and say due to the economic conditions of 
the contract. 

Q It’s certain that you have no 

desire to remove Local 4S5 as the collective bar¬ 
gaining agent of the employees in your shop? 

A No, I have no desire. 

MR. KLEIN: I liavc no further 
questions of this witness. 

EXAMINATION BY MR. CRANER: 

Q Isn’t it true that even if the 

contract is set aside that Local 455 is still the 
collective bargaining agent? 

MR. KLEIN: Objection. 

THE JUDGE: Your objection is 
sustained, don’t answer it. 

Q Do you know if Local 455’s contract 

is set aside, whether or not it will still remain as 
a collective bargaining agent? 

A Yes. 

HR. CRANER: Thank you, I 
have no further questions. That’s 
the case for the Debtor. 
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MR. KLEIN: I Move to dismiss 
at tho close of the Debtor's case - - 

MR. CRANER: Other than I under* 
stand that the Local 455 contract will 
be offered. 

I think for clarity it should 
be offered at this point before any ap¬ 
plications are made, as a Joint Exhibit, 
if you like, or I will offer it. 

MR. KLEIN: If you have it, fine. 

^fR. CRANER: No, I believe you 
consulted with the President of the 
union and he said he had it. 

MR. KLEIN: My notion is not ad¬ 
dressed to the fact that you don't have 
the contract physically before you. 

THE JUDGE: Let's hear your motion. 

MR. KLEIN: My notion is really on 
the basis that there has been no showing 
here that the employer can continue a 
viable operation even if the relief is 
granted. 

He has produced no plan at all. 
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ha has produced no testimony by any 
expert of any kind that the operation 
will be successful if it is run. 

He has run it his own way since 
February and he has, according to his 
last testimony on redirect examination, 
he has not been able to make payments 
of his loans since March of 1973; he 
has not been able to make payment on 
his trucks for the last seven months, 
all of which has occurred during the 
time he has been running his business 
on his own and in his own way. 

I submit there has been no showing 
even under the criteria of the Bankruptcy 
Act, without any reference to the N.L.R.B. 
and the N.L.R.A. overtones, that he has 
made any showing sufficient to carry the 
burden that he has that proving that the 
cancellation of the economic features of 
this contract would in any way enable him 
to survive. 

The record is confused, the tax 
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returns are confused, they can't ex> 
plain a major discrepancy with regard 
to the difference between the state* 
ment for the period ending <• • 

MR. CRANER: I don't think there 
should be any reference to something not 
In Evidence in terns of argument.* 

TI!£ JUDGE: I will allow Counsel 
to complete his argument. 

MR. KLEIN: Your Honor, I think 
there was a pending notion that I made 
for this document to be admitted and 
under the same terms and conditions as 
the three tax returns. 

I don't think you ruled on that. 

THE JUDGE: You said you may offer 
it yourself. 

HR. KLEIN: I can't offer it as 
an Exhibit and vouch for it. 

I can't because I believe the 
whole thing is a farce. 

MR. CRANER: It's not offered. 

THE JUDGE: You can offer it for 
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whatever worth it has. 

MR. CRANER: That's why I didn't 
offer it. 

I think you are deliberately • - 
I gave you that docunent, I gave you 
everything we had. 

I think you are deliberately 
trying to twist it around and saying we 
are saying it's accurate. 

We are not. Let's nake that very, 
very clear. 

TtlE JUDGE: Excuse me. Counselor, 

I do not wish to have argument within 
argument. 

I want that to be understood. 

You have done it several times. 

MR, CRANER: I'm sorry. Your Honor, 
I apologize. 

THE JUDGE: I wish you to control 
your emotions. 

You are not helping your case. I 
wish you to show the same courtesy to 
Counsel that he has shown to you. 
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MR. CRANER: I apologiie to 
Counsel and to the Court. 

THE JUDGE: Mr. Klein, would 
you proceed. 

MR. KLEIN: I would ask that 
tnis be admitted for the limited pur¬ 
poses - - in order to complete the picture 
with regard to the documents that were 
admitted over my objection. 

THE JUDGE: Let it be marked as 
Exhibit "A", Respondent's Exhibit "A", 
for whatever it's woi^th. 

(The above described doc 
■ent was marked Respon- 
dertfs Exhibit ”A" In 
Evidence, as of this 
date.) 

THE JUDGE: Have you completedT 

MR. KLEIN: Essentially. That 
there is just - • there has just been no 
showing of a bonafide effort to produce 
a plan here. 

The only contract of all his ob¬ 
ligations that he seeks to have set aside 
is this one contract. 
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If this were an application 
that had been made in good faith, then 
we would expect to see a wholesale re¬ 
duction of obligations under all existing 
contracts. 

I just don't believe the Debtor 
has »et his bankruptcy burden at*this 
point, let alone thatfburden of showing 
in view of the outstanding obligations 
of the Order of National Labor Relations 
Board Administrative Judge that you con¬ 
sider granting this motion. 

THE JUDGE: Decision is reserved 
and put on your case. 

?4R. CRANER: For the record, may 
I pose a motion. I would like to put 
our arguments on why it should be re¬ 
jected for your consideration. 

THE JUDGE: I reserved decision. 

I want to hear the Respondent's case. 

NR. CRANER: Thank you. 

MR. KLEIN: I would like to call 
Mr. William Colavito at this time. 
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colavito. Called 

as a witness, having been first duly 
sworn by the Notary Public, was 
examined and testified as follows: 
EXAMINATION BY THE JUDGE: 

Q What is your full name? 

A William Colavito. 

Q Where do you live? 

A 3000 Bronx Park East, Bronx, New York. 

EXAMINATION BY MR. KLEIN: 

Q What is your occupation at the 
present time? 

A I am the President of the Local Union 455. 

President of the Iron Workers, Local 455. 

Q How long have you been affiliated 

with Local 455 as an officer of the union? 

A Ten years. 

Q Prior to that, what was your pro* 

fession? 

A Iron worker. 

Q How many years have you been an 

Iron worker? 

A Forty years. 
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2 

3 Q How old are you? 

i A Fifty-seven. 

5 Q When you say an iron worker, what 

6 kind of iron worker were you before you became an 

7 officer of the union? 

8 A Well, when I say iron worker, it inclu'*?'? 

9 almost anything in the metal fabricating busi’cr... 


10 


It includes architectural metals, mis* 

11 

cellaneous iron. 

ornamental iron and structural 

12 

steel. 



13 


Q 

In the course of your experience. 

U 

have you served 

as a finisher? 

15 

A 

Yes. 


16 


Q 

And as a mechanic? 

17 

A 

As a foreman also. 

18 


Q 

As a foreman, as well? 

19 

A 

Yes. 


20 


Q 

Are you familiar with the operations 

21 

of the 

Debtor as 

they were before February of 1973? 

22 

A 

Yes, X 

organized the shop so*I pretty • - 

23 

I know 

the history of this company. 

24 


Q 

When did you first organize his 

25 

shop? 
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A 1968. 

Q At th*t tl«e did you hare or- 
ganlzad a nuabar of shops which wara aaabars of 
an association? 

A Yas. ' 

Q What is the name of that associa* 

tlon? 

A Tha Allied Building Metal Industries. 

Q Did you have an existing contract 

with that association? 

A Yas. 

Q What was tha geographical area in 

which that association had nanbers? 

A Within tha geographical area of the local 

union, which goes up to Poughkaapsia right now, that 
tha further east wa have a shop, tha and of tha 
Island and wa have soma shops in Jersey. 

Q How did your initial contract with 

tha Debtor compare to tha contract that you had with 
tha association at tha time you organised the shop? 
A It was much lower, wa had about six an* 

ployaas, wa had a medical benefit prrgram, a sick 
day program. 
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His wage rates wore lower and they 
were brought up on the basis of the next two 
years. 

In other words, they were brought up 
little by little within the two year period. 

Q So at the end of your first con¬ 
tract with him he was even with the association? 

A Yes. 

Q When was that, approximately what 

year? 

A 1970, I guess; maybe a little prior. 

Q In 1970, when you negotiated - - 

did you negotiate the contract with him in 1970? 

A Yes. 

Q Did he ask for any wage relief 

below the wages that were being paid to the associa¬ 
tion - - by the association shops? 

A Well, as far as the contract goes, all 

the wage rates and classifications and fringe bene¬ 
fits were the same. 

He raised no qualm about those. There was 
an agreement by the association, all the other em¬ 
ployers, to give an early increase for six months 
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2 

3 at tM»nty-flv« cents and that was the only thing 

^ that he raised objection to and that was settled 

5 after a week or so. 

^ Q You settled that with him? 

7 A Yes. 

® Q During the life of the contract 


from *70 through - - how many years was that con- 


10 

tract, if 

you know? 

11 

A 


Three years. 

12 



Q It expired when? - - In June? 

13 

A 


June 30, 1973. 

14 



Q During the life of that contract, 

15 

was 

he paying the same wages in hours and fringe 

16 

benefits as the association members? 

17 

A 


Yes. 

18 



Q In 1973 you had some troubles with 

19 

the 

shop. 

is that correct? 

20 

A 


Yes, in the early part of the year. 

21 



Q What difficulties did the union 

22 

have 

with 

the shop? 

23 

A 


He was delinquent in contributions to the 

24 

pension and welfare fund which covered the men and 

25 



THE JUDGE: He what? 
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A He was delinquent in the contributions 

in *72 and there was discussions and finally there 
were no results and finally in *72 - - in '73, 
February, there was a strike. 

He was given notice and the men were 
pulled out. 

Q Under your collective bargaining 

agreement, is it permissible to strike if con¬ 
tributions aren't made to the fund? 

A Yes, it is. 

Q How long did the strike last? 

A I believe at least a week. 

Q Were payments ultimately made? 

A Yes, I think he made part payment after 

the first couple of days and then the balance was 
paid within a week's time. 

Q After he made payments, were the 

men returned to work? 

A No, the men were not called back to work, 

Q What happened at that point? 

A He sent us letters - - a letter saying 

that he would only take one man back and the rest, 
he had no work and the rest would be laid off. 
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2 

^ Q The one Ban he was prepared to 

4 take back, was he the most senior man in the shop? 

5 A No, from the work that was in the shop 

6 that had to be fabricated, we have a classification 


system, he was not going according to the contract. 


8 



Q 

You had a seniority clause in 

9 

the 

contract? 


10 

A 


That•s 

right. 

11 



Q 

You had a layoff clause in the 

12 

contract. 

as well, is that right? 

13 

A 


Right. 


14 



Q 

Did he exercise his prerogatives 

15 

under the 

layoff clause? 

16 

A 


I don* 

t know what you mean. 

17 



Q 

Did he comply with the layoff "lause? 

18 

A 


No, he 

did not. 

19 



Q 

Did you have any discussions with 

20 

him 

in order to 

- - in an attempt to resolve this 

21 

problenT 



22 

A 


Yes, I 

called and we arranged some meetings 

23 

and 

we had some 

discussions starting in March, 

24 

probably. 



25 



Q 

We don't want to retry the N.L.R.B. 
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case her#, that's already been fully tried, but 
briefly what were the points that he raised with 
you during these discussions? 

A Well, the main point was that we had to 

get rid of the steward. 

Q Would you amplify that? 

A In the course of discussion on that he 

raised additional points that he was finding it 
economically difficult because he wasn't getting the 
production of the men in the shop. 

One of the reasons for that cause was the 
steward, the steward was trying to live up to the 
contract and he found it very difficult and he got 
rid of the steward, otherwise he couldn't have his 
problems solved. 

Q Did he ask you for any wage relief 

or fringe benefit relief in connectionidth the terms 
and conditions of the contract that was due to ex¬ 
pire on June 30, 1973? 

A No, he talked about the future in terms 

that if he would ever get back into production it 
would be on the basis of trying to get a contract 
with a lower - - with lower wage rates. 
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Q When did he first raise with - - 
I an talking about approximately what point in 
tine did he first bring up with you the question 
of getting a lower rate for the '73 contract? 

A I would say in April, May of '73. 

Q Was any agreement reached with 
you regarding providing him relief in connection 
with the post July 1, 1973 contract? 

A Well, we eventually worked out an agree¬ 

ment which allowed him to - - 

MR. CRANER: Can we have 
that question read back? 

THE JUDGE: All right, read 
back the question. 

(The question was read back 
by the Reporter.) 

A (Continuing) - - I don't know if you would 

call it relief, but on January 30, 1973, all the 
contracts expired. 

The association which is comprised of some 
7S shops and the balance of the industry, altogether 
about 100 shops, all independent shops like himself, 
about artother 100 shops that were like independent. 
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they expired on June 30, *73. 

Those contracts were being negotiated. 

The agreement was worked up that we would extend 
his contract and adopt whatever benefits were 
negotiated with the other shops, what we call 
industry shops, but he would be permitted to work 
pending that negotiation. 

If the other shops struck he would be 
permitted to work so if you want to call that re¬ 
lief, that's relief. 

In other words, he could continue working 
while we were negotiating with anyone. If we had 
to go on strike, he could continue working. 

Q With whom did you reach that agree- 

mentT 

A Bob Palatnik. 

Q You personally negotiated this 

with him? 

A Yes. 

Q Approximately waen did you reach 

that agreement? 

A The end of May, beginning of June, some¬ 

thing like that - - the end of May probably. 
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3 Q Was this agreenent over reduced 

4 to writing? 


5 

A 

Yes, it was. 

6 


Q Did he ever sign the writing? 

7 

A 

No, he never did. 

8 


Q What happened after the agreenent 

9 

was reduced to writing? 

10 

A 

It just never got signed. It went to his 

11 

lawyers, 

his lawyer okayed it. 

12 


His lawyer had a consultation with our 

13 

Attorney 

in terms of the language of it. 

14 


MR, CRANER: I object to that. 

15 


THE JUDGE: Sustained. 

16 


Q You had reached agreement with him? 

17 

A 

Oh, yes. 

18 


Q Did you have personal conversations 

19 

with his 

lawyer? 

20 

A 

I did, too. 

21 


Q You did, too? 

22 

A 

Right. 

23 


Q Was any objection made to the 

24 

economic 

terms of the contract? 

25 


MR, CRANER: I object to any 
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conversations nade between this wit¬ 
ness and someone who is not present. 

THE JUDGE: Sustained. 

MR. CRAMER; It's hearsay. 

Q At any time were there any objec¬ 

tions raised to the economic terms and conditions? 
A Neither he or anyone else raised any ob¬ 

jections to the economics of the contract. 

MR. CRANER: I move that the 
statement anyone else be stricken. 

THE JUDGE; I will sustain 
your objection and limit it to whether 
Mr. Palatnlk raised any objections. 

Q Did Mr. Palatnlk raise any objec¬ 
tions to the economics? 

^ No, he did not. 

Q Did the men return to work? 

^ No, never. 

Q What was the problem? 

A He didn't sign the contract and at the 

end of June - -June 30th, there was no contract. 

Q Were there other issues that were 
^11 unresolved between you? 
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Wut were those other issues? 

*■ We had erbltratlons under the old con¬ 

tract. If that's What you nean by l„u„ .nd they 
•re still pending. 

^ Was there a continued insistence 
by him with regard to the Chief Steward? 

MR. CRANER; Objection to 
the form, the witness is being led. 

THE JUDGE; Sustained. 

0 Waa the question of the restoration 
of the Chief Steward ever resolvedt 

* No, It was not. m fact, the basis for 

the last reason he jave for not slgnln, was because 
the Chief Steward was observed watchln, the shop 
on a Saturday prior to a neetl„,wlth - - a .eetln, 
we were ,oln* to have with him and his Attorney. 

<3 Are you familiar with the kind of 

work that the shop does based upon your observation 
of it over the years? 

^ Yes. 

Q Can you describe for us what kind 

of work it does do in term* rha* 

terms that we can understand? 

^ Well, when we first organized him, he did 
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atlnly what we call miscellaneous Irons and railings, 
» little bit of structural steel, very saall. 

After the contract, after we organired 
the shop he grew into a structural steel shop to 
a great extent. 

He put on an additional building, which 
was much larger than the small place he had and he 
was performing mainly structural steel. 

Q What is structural steel, is that 
the big column that go into buildings? 

I have no idea what it is. 

^ Yes, it is large steel sections shaped 

as you would call columns or beams which is brought 
into the shop, ordered, stored within the shop and 
stacked in such a way that they don't tumble over 
because they are very dangerous. 

The work has to be laid out on that, holes 
are punched into it, pieces are welded into it, the 
material is cut and burned and assembled, stacked 
somewhere ready for shipment and then loaded again 
for shipment to the Job site. 

Q What kind of skills are required 
to perform such work? 
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A Lording and unloading steel because of 

the fact that it has to be done carefully because 
it's very, very heavy. 

Laying it out requires reading of drawings, 
understanding sequence of operations. After it is 
laid out, holes may be marked or parts may be marked 
for cutting or burning to cut down the size. 

Then they are taken over to the various 
machines for cutting or burning or punching. 

Then grinding and welding of members to 
them. Parts are assembled at a prefabricator from 
before and then stored, moved out and stored again. 

Q You heard testimony yesterday from 
Mr. Palatnlk as to the manner in which he has been 
and has been considering operating his shop. 

Based upon your experience in the industry 
and your knowledge of the Industry, can a shop be 
operated profitably in such a manner? 

MR. CRANER: Your Honor, I 
going to have to object to the 
question, the form of the question. 

What is the witness talking 
about, whether Mr. Palatnik can operate 
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th« shop with four people now, 
whether he could have operated it 
last year with twenty people paying 
union wages? • - I don't know how 
this question can be properly answered. 

THE JUDGE: I an going to sus* 
tain your objection because it's vague. 

Q Do you recall what Mr. Palatnik 

testified to yesterday as to the nanner in which 
he proposed to q>erate the shop? 

MR. CRANER: I object, I 
think there is no testinony on how 
Mr. Palatnik proposed to operate the 
shop. 

What Nr. Palatnik wants to do 
is propose a plan to this Court so he 
can properly operate the shop. 

THE JUDGE: He testified as to 
how he is operating. 

MR. CRANER: Presently, yes. 

Q Do you recall the testinony of Mr. 

Palatnik as to how he was operating the shop presently? 
A You nean with the nunbers of people? 
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A Is that what you are talking about, 

manner? 
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Q Yes. 

^ The size of the shop is large for that 

small group of workers. 

If he was working on small stuff like 
railings or small items, I can see four men working 
If he was running strictly a structural 
shop, it would mean everyone would have to be in¬ 
volved in all skills of the shop. 

If there were any unskilled people they 
would be hanging around while skilled people would 
be performing some operations. 

So it would not make sense in any way, 
in my experience, for a small group to operate a 
volume of business. 

MR. CRAMER: I object, it's 
a purely speculative answer. 

THE JUDGE: I will allow it 
for what it's worth. 

Q Based upon your knowledge and ex¬ 

perience, based upon your knowledge of the Industry, 
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does this shop compete with the other shops with 
which you have contracts? 

A It does. 

Q In what manner is there such com¬ 

petition? 

A The way he receives invitations to bid, 

other shops do, too. 

They all have certain connections with 
certain contractors, of course, but we have some 

17S I would say what we call in the industry con¬ 
tract. 

He has shops a few blocks away from him, 
a half mile or so away from him, he has shops - - 
we have shops in that area, we have shops that are 
in different areas that have been bidding and doing 
work in that area for a long period of time. 

^ They all contribute to the various funds, 

they all have the same rights of privilege - - the 
same rates of pay and where a shop is located, it 
doesn't necessarily mean he does that work in the 
area where he is located. 

We have shops as he has done, worked in 
New England, Pennsylvania, Now Jersey, so forth. 
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Q He mentioned certain shops which 


4 

do not • 

* he mentioned one shop which does not 

5 

have 

the 

same contract as he does. 

6 



I think that was Poughkeepsie Iron Works? 

7 

A 


Yes. 

8 



Q Tell us why Poughkeepsie has a 

9 

lower 

rate than the association? 

10 

A 


It is our first contract with Poughkeepsie 

11 

Iron 

Works. 

12 



Q In other words, Poughkeepsie is 

13 

getting 1 

the same chance to catch up as the Debtor 

14 

did when 

you made the first contract with him? 

15 

A 


Yes, he • • 

16 



MR. CRANER: Objection, I 

17 



think the witness is being led again. 

18 



I move that the answer be 

19 



stricken. 

20 



THE JUDGE: Let it be stricken. 

21 



Q When did you first organize Rough* 

22 

keepsie? 


23 

A 


We first negotiated with Poughkeepsie in 

24 

1971, 

I believe. 

25 



Q Wlien will he catch up to the as- 
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Colavito 

sociation? 

A Hif contract expires in ’74. 

Q He mentioned certain other shops 

such as Monsey Iron Korks and Liberty Iron Works. 

A I remember, 

Q You remember them? 

A Yes. 

Q Tell us. 

A Monsey Iron Works is a shop in business 

about a year, less than a year. He makes smaller 
•tuff like railings. 

He couldn’t - - I don’t think he has more 
than two workers, if he has that many. Liberty Iron 
Works has one worker. 

The one upstate, Fallsburgh, hat no workers 
right now and when it has workers, it hat one or two 
workers. 

Rockland Iron Works is a family affair, 
a father and son or two and he also did some small 
alteration repair work, 

I don't know if any of them outside - - 
if they take on a number of workers, like Fallsburgh 
a number of times, that would get anywhere in the 
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Colavlto 

$25,000 contract range. 

They are all small repair kind of shops. 

Q Your current contract expires at 
the end of when? 

A '75, the end of June 30, *75. 

Q Do you have rvailable with you a 

copy of the provisions of the contract which the 
National Labor delations Board Administrative Law 
Judge has directed be signed by the Debtor? 

A Well, we drew up a stipulation which was 

an extension of his past contract and which committed 
him to pick up whatever benefits wore negotiated 
in the new industry contract and which would also 

permit him to work if there ws a strike during that 
period of time. 

We have a stipulation to that effect. 

Q Do you have a copy of that here 

with you? 

A Yet. 

MR. KLEIN: I would like to 
have that marked as our next Exhibit. 

Would it be possible to put 
the accountant on before we break for 
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Colavito 

2 


3 

lunch? 

4 

THE JUDGE: If Counsel has 

5 

no objection. 

6 

MR. CRANER: I have no objec¬ 

7 

tion to that. 

8 

BERNARD WERNER. Called as a 

9 

m 

witness, having been first duly sworn 

10 

by the Notary Public, was exaained 

11 

and testified as follows: 

12 

EXAMINATION BY THE JUDGE: 

13 

Q What is your full name? 

14 

A Bernard Werner. 

15 

Q Where do you live? 

16 

A 15 Van Meter Fenway. New Rochelle. New 

17 

York. 

18 

EXAMINATION BY MR. KLEIN: 

19 

Q What is your occupation? 

20 

^ ^ a* a Certified Public Accountant. 

21 

Q Do you also teach? 

22 

MR, CRANER: I will stipulate 

23 

that the witness, if he is a Certified 

24 

Public Accountant, that he is an ex¬ 

25 

f 

pert in accounting. 
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Q This morning at my request have 
you come up here and looked at various documents 
that were produced by Counsel for the Debtor? 

A Yes. 

Q About how many minutes did you 
spend looking at them? 

A About fifteen minutes. 

Q I show you a document which has 

been marked Deter Exhibit "1", the income tax re¬ 
turn for the period November 1. *71 through October 
31, *72 (handing). 

I ask you whether or not you called my 
attention to an entry on Page 4 of that document? 

A Yes, I noted that the closing inventory 

as shown on the return as of October 31, *72 was 
$106,658.30. 

Q Did you notice anything in con¬ 
nection with the entry itself? 

A Well, I mentioned to you that there had 

been an erasure of the figure. 

MR. CRANER: I object to 
that. Is the witness going to testify 
that this document is not accurate or 
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this document has been tampered withT 
THE JUDGE: I will allow the 
testimony, objection overruled. 

Q Can you tell us which figures had 

been erased? 

A There is - - the figure that I mentioned 

before, the $106,658.30 shows an erasure underneath 
to me. 

Q Is it underneath all of the figures 

or just some of the digits? 

A Probably all of the figures. 

MR. CRANER: I am going to 
object to "’'robably". 

Either it is or it isn't. 

I don't know what that means. 

THE JUDGE: The document speaks 
for itself. 

MR. CRANER: Sure, it's In 
Evidence, it's In Evidence. 

Q Did you also call my attention to 

a figure on Respondent's Exhibit "A", which is a 
document entitled, "Statement of Income Profit and 
Loss Three Months ending 1/31/73"? 
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ffR. CRANER; I object to the 
form, did you call my attention. 

Let the witness testify as to 
what he has to say. 

THE JUDGE: Objection sustained. 

Do you want to rephrase it. 

Q Have you looked at the inventory 

figure contained on Respondent*s Exhibit "A" 
(handing)? 

A I looked at the inventory figure which 

was as of the opening of business on November 1, 

*72 for the income statement. 

It showed $210,078.57. 

Q How does that compare with the 

figure shown as of the close of business on the pre¬ 
ceding day, October 31, 1972? 

A Well, in accounting for inventories, 

normally the opening inventory as of the beginning 
of the next period should be identical with the 
closing inventory for the preceding period. 

In this case there is a difference of 
nearly $104,000. 

Q Now, I want to ask you what we 
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Werner 

lawyers call a hypothetical question, sir. 

If the opening inventory on Exhibit "A" 
which is the period of three months ending - - 

IfR. CRAMER: May I make an 
objection? 

THE JUDGE: Let the question 
be finished. 

Q (Continuing) - - October 31st - • 

if the figure listed as the opening inventory on 
the Respondent's Exhibit "A” were substituted for 
the closing inventory for October 31, 1972, on 
Debtor's Exhibit "l”, what would the effect be on 
the profit for the year ending October 31, 1972? 

A The tax return shows a loss for that 

year but had the Inventory of $210,078 been sub¬ 
stituted for the closing inventory on the tax re¬ 
turn, the profit would have been - - the tax return 
would have shown a profit of approximately $18,000 
for the year. 

Q Conversely, if the closing inven¬ 

tory as shown on Debtor Exhibit "I" were substituted 
for the opening Inventory on Respondent's Exhibit 
”A", what would the effect be on the profit or loss 
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as shown on Respondent’s Exhibit "A"? 

A Exhibit "A" shows a loss for the three 

months of approximately $83,000. 

Had the opening inventory been the same 
as the closing inventory on the tax return that was 
referred to, there would have been a profit for the 
three month period of about $21,000. 

^TR. KI.EIK: I have no further 
questions of the witness. 

HR. CRANER; I Just have a few 
questions. 

EXAMINATION BY fTR. CRANER: 

Q I watched you this morning when you 

looked at the documents that I gave to Counsel. 

How long did it take you to look at the 
Inventory and to see this discrepancy between the 
worksheet and the last tax return inventory, eight 
seconds, ten seconds? 

A Approximately. 

Q Eight or ten seconds? 

A Yes. 

Q So it would be a rather un¬ 

sophisticated, almost foolish attempt to somehow 
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palm off Respondent’s Exhibit "A” In Evidence 
as accurate figures, wouldn’t it? 

MR. KLEIN: I object to 
the form of the question. 

MR. CRANER: It’s cross exami¬ 
nation. 

THE JUDGE: I will allow it, 
objection overruled. 

I will allow it for whatever 
it's worth. 

THE WITNESS: It would be - - 
it’s very obvious to any accountant. 

Q Did you examine the inventorier, 
the opening and closing inventories and the three 
tax returns that the Debtor put into Evidence? 

A After I saw the discrepancy here I looked 

at two of the others, yes. 

Q Did you see any inconsistencies? 

A On the tax returns, as far as - - I hadn't 

looked for - - what is your question, as to the in¬ 
ventory? 

Q Opening and closing inventories? 

A Opening and closing inventories, no, ex- 
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cept for this one. • 

Q You answered a hypothetical ques¬ 
tion. 


If the inventory in Respondent's Exhibit 
"A” were such an amount, then this would affect 
profit and losses for the period ending 1972? 

A It would affect the profit for the period 

ending October, '72 or for the three months ending 
January, '73. 

Either of them would have to be af¬ 
fected. 


Q Either one, is that right? 

A That's correct, depending on which is the 

correct inventory, the J210.000 or the $106,000. 

One or the other has to be wrong. 

Q If, in fact, the creditor had no 

idea whether or not this was accurate or not, you 
of course would have no basis? 

You are Just going by what's on the work¬ 
sheet, is that right? 

A As far as the inventory, I said that one 

or the other - - it either has to bo $106,000 or 
$210,000, it can't be both at the same date. 
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If it were $210,000, then the yeer 
ending October, *72 would have a profit. 

If it were $106,000, the three months 
ending January, *73 would have a profit, one or 
the other. 

Q Wouldn’t this be caught up some* 
place if he used higher Inventory - - rather a 
lower inventory in the *72 figure, wouldn’t it 
ultimately have some effect on the closing inven¬ 
tory at the end of ’73? 

A It wouldn’t have any effect on tl»closing. 

Q No effect at all? 

A No. 

Q You have no idea, you answered a 

hypothetical question and to you it’s a hypothetical 
question because you have no idea whether or not 
the opening Inventory for the period in which the 
Exhibit talks about is accurate, is that right? 

A I don’t know which is the correct inven¬ 

tory figure, no. 

Q You use worksheets, don’t you? 

o- 

A Yes, of course. 

Q Do you have clients who have con- 
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trollers or bookkeepers work up figures that you 
ultimately as the accountant work with, that's not 
unusual, is it? 

A That's right. 

Q Mistakes are made in your ex* 

perience sometimes aren't they? 

A Oh, yes. 

Q Quite often,aren't they? - - 

That's why there is a C.P.A. that comes in to make 
sure everything is done right, isn't that the right way? 

A Mistakes are made at times, yes. 

Q So it isn't an unusual procedure, 

is it, to have a controller or a bookkeeper or 
whatever you call it start to work up numbers, 
isn't that right? 

A That's not unusual. 

Q Also, have you ever seen returns t 

that are filed, in fact, that you have filed that 
you have erased or in any way changed the ntunbers 
on a tax return and filed it with Internal Revenue 
Service? 

That's not unusual either, is it? 

A Erasures arc made, yes. 
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Q That doesn't mean that the docu¬ 
ment is In any way - - in fact, you filed docu¬ 
ments with erasures on it without in any way feeling 
that in doing it you were doing anything fraudulent 
or dishonest, isn't that right, in your own ex¬ 
perience? 

A Yes, yes. 

Q So then it wouldn't be a remarkable 
situation or a highly unusual situation to file a 
return with erasures, is that right? 

A Yes. 

MR. CRANER; I have no further 

questions of this witness. 

EXAMINATION BY MR. KLEIN: 

Q Does a C.P.A. take inventory? 

A A C.P.A., if he is doing a certified audit, 

will be present at an inventory taking. 

He will not take the inventory himself as 
a rule. The client takes it and the C.P.A. is 
present to see that it’s taken in the proper pro¬ 
cedure. 

Q Is that as part of a certified audit? 

A As part of a certified audit, yes. 
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Q If there is an uncertified audit, 
which is what the testinony was in this case yester¬ 
day, will a C.P.A, participate in the talcing of an 
inventory? 

A Generally not. 

Q Does the amount stated as the 

Inventory have an effect on the profit and-loss for 
the period of time? 

A Of course. 

Q ■ In other words, whether or not 
there can be a profit or loss really depends - - 
may, in fact, depend upon the inventory? 

A It does, yes. 

Q At this time you can't even tell 
us whether or not either figure is a correct in¬ 
ventory? 

A No. 

>m. KLEIN: That is all, 

I have nothing further. 

EXAMINATION BY MR. CRANER; 

Q You can't tell us whether either 

figures are correct inventory either, is that cor¬ 
rect? 
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A That is correct. 

Q Also, Vr. Palatnik testified 

yesterday that he takes a ’Physical inventory at 
the end of his calendar year. 

Isn't that the way itfs usually done? 

A The end of the fiscal year. 

Q Yes, which is October 31st, yes. 

A Yes. 

Q So it wouldn't be unusual that any 

worksheet for the first quarter of the fiscal year 
wouldn't be a fiscal inventory and can be kind of 
an estimate? 

A You are talking about the opening inven¬ 

tory here, which was a fiscal inventory. 

I presume the Internal Revenue requires 
that you take an inventory at the end of the year 
which would be the opening inventory for the three 
month period so that must be a physical inventory. 

Q They have to be the same amount, 

isn't that right? 

A Right. 

Q This is a very obvious thing, isn't 

that right? 


25 
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A Right. 

m. CRANT-R; I have no 
further questions of the witness. 

^^R. KLEIN: I recall Mr. 

Colavlto to the stand. 

WILLIAM COLAVITO, Recalled as 

a witness, having been previously 
duly sworn by the Notary Public, was 
exanln^d and testified as follows: 
THE JPDGE: You wore previously 
sworn and your testinony will continue 
under oath. 

THE WITNESS: Yes. 

EXAMINATION BY MR. KLEIN: 

Q When we interrupted you, you had 

submitted a copy of the agreement that you had 
worked out with the President of the employer. 

i was about to ask that it be marked as 
the Respondent's next Exhibit. 

MR. CRANER: Are you referring 
to that as being offered In Evidence? 

MR. KLEIN: Yes. 

MR. CRANER: I object to that. 
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192 
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Colavito 

3 


This is an agreement that 

4 


was not siqned, we will object to 

5 


the admission of this. 

6 


THE JUDGE: This is not a 

7 


signed agreenent? 

8 


^fR. KLEIN: This is the agree¬ 

9 


ment that Mr. Colavito testified was 

10 


worked out with the employer but the 

11 


employer refused to sign. 

12 


THE JUDGE: I will allow it, 

13 


Exhibit ”B”. 

14 


MR. CRANER: May I inquire of 

15 


the witness? 

16 


THE JUDGE: On the voir dire, 

17 


sure. 

18 


MR. CRANER: Yes. 

19 

EXAMINATION BY MR. CRANER: 

20 


Q ‘ When do you say this alleged agree 

21 

ment was 

worked out with Keyin’*Steel? 

22 

A 

The end of May. 

23 


Q Who typed this document? 

24 

A 

Our Attorney. 

25 


Q It is also your testimony that it 
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2 Colavito 


Is neither signed nor dated, is that right? 


4 

A 

T.tat's right. 

5 


Q Did you ever send a copy to Mr. 

6 

Palatnik? 

7 

A 

I handed him a copy, a copy was sent by 

8 

our Attorney to him and his Attorney. 

9 


Q I can't hear you. 

10 

A 

I handed him a copy, a copy was sent to 

11 

him and 

a copy was sent to his Attorney. 

12 


Q Do you have the covering letter 

13 

sending 

this to Mr. Palatnik? 

U 

A 

I don't, our Attorneys may have. But I 

15 

. gave him 

a copy in person also. 

16 


Q Can you toll this Court why this 

17 

agreement isn't signed? 

18 

A 

Sure, if you want me. 

19 


Q Yes. 

20 

A 

Sure. The lar.t time I had a discussion 

21 

with him 

on it he says, "I will not sign this agree 

22 

ment until you get rid of the steward". 

23 


That was the reason. 

24 


Q It is your testimony then that Mr. 

25 

Palatnik 

never signed this? 
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That's right. ^ 

MR. CPAKER: Your Honor, I 
object to the ad!nission of a docurient 
that is not signed by the Debtor in 
Possession. 

I think to introduce a docu¬ 
ment that is not signed is totally 
improper and certainly contrary to the 
law of evidence. 

It's a self-serving document, 
and I can't understand under what basis 
or foundation it could be admitted. 

There is no testimony, nor is 
there any statement by Mr. Palatnik 
that he did sign it. 

Certainly, the Statute of Frauds 
would state that this document would 
have to be signed in order for it to be 
binding. 

This is not binding on the Debtor. 
Therefore, it's improper to admit it 
into Evidence. 

THE JUDGE: There is no question 
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Colavito 

lt*s binding on the document, 
but lt*s as advisable as any document 
or paper that he held in his hand 
during discussion, at least which he 
says is in discussion with the Debtor. 

It's not being introduced as a 
contract and it doesn't have that ef¬ 
fect. 

I will take it for whatever it's 

worth. 

MR. CRANER: It's certainly self- 
serving. 

THE JUDGE; There is no (ques¬ 
tion that to some extent it's self- 
serving. 

But this is the document with 
respect to which he said he handed to 
the Debtor and the Debtor did not sign, 
that's all. 

MR. CRANER: Well, certainly, 
we are not bound by it. 

THE JUDGE: Of course, you are 
not bcund by it. 
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MR. CRANER: Again, it goes 
to the weight and credibility of the 
witness whether or not this agreement 
was even offered or tendered to the 
Debtor, 

THE JUDGE: Certainly. This 
is what he says was offered to the 
Debtor and which the Debtor didn't 
sign, that’s all. 

KLEIN: The question of 
whether or not an agreement was, in 
fact, breached between the union and 
the Debtor was fully litigated in the 
N.L.R.B. proceeding and decided. 

So I submit that this document 
has more significance than you have 
suggested that it has. 

This document does constitute, 
in fact, an agreement between the 
parties. 

The witness testified that the 
Debtor’s President orally was prepared 
to accept it but then refused to sign it 
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only because the steward was not re¬ 


hired. 


In any event, this matter has 


been fully, fairly, thoroughly and ex¬ 
haustively litigated in the N.L.R.B. 
proceedings. 

The conclusion was adverse to 
that of the Debtor and I want to call 
that to your attention at this time. 

So we are offering it for a 
little bit more than just as a piece of 
paper handed to the Debtor which the 
Debtor refused to sign. 

We a'-e offering it to place into 
context the Exhibit to the Petition and 
also to show a connection between the 
prior contract and the current as¬ 
sociation contract to satisfy Your 
Honor's question as to jiat what are the 
terms and conditions that the Debtor 
would have to meet if it were, in fact, 
complying with the current contract. 

MR. CRA.VER: I suggest you put 
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the current contract in. 

MR, KLEIN: That comes next. 

MR, CRANER: That's the critical 

thing. 

THE JUDGE: I have already ac¬ 
cepted it. Let's not belabor it. 

I have accepted it for what it's 
worth as Exhibit "B". 

(The above described 
document was marked 
Respondent's Exhibit 
"B" In Evidence, as 
of this date.) 

Q Do you have with you a copy of 
the association contract, what I have been calling 
the association contract which has been executed by 
your union and the companies that are in the em¬ 
ployers' associationT 

^ I have a copy of the industry - - 

what we call industry contract which conforms on 
economics with all of the terms and conditions of 
the association contract. 

There may be some difference ulightly in 
lanruage on some clauses but basically both documents 
are the same. 
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The estocietion ere whet we cell in¬ 
dustry contrect. 

Q If( in feet, the employer hed 
complied with the egreeaent es set forth in 
Respondent's Exhibit "B", to whet extent would 
the. contents of this document here been the cur¬ 
rent collective bergeining egreement between your¬ 
self end the employerT 

In other words, whet devietions from j 

this document would heve been eppliceble to this 
Debtor! 

A There is only one slight devietion in form. 

He peys his own sick leeve wherees under this in- 

f 

dustry contrect, he contributes the equivelent of 
thet to e fund or two percent. 

He hes elected to teke sick leeve on his t 

\ 

own insteed of contributing to e fund to seve him¬ 
self e few pennies. 

We egreed to go elong with thet so besicelly 
there is no difference. ^ 

It gives the men the.seme emount of sick 
deys es the industry contrect. 

Q Whet pegs end whet section of this 
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agreement would be affected by tv -1 understanding 
as to sick leaveT 

A Section 28, 1 believe. Section 28. 

Q That begins on Page 3S. 

MR. KLEIN: Your Honor, I 
would like this document marked as 
Respondent's next Exhibit. 

MR. CRANER: No objection. 


THE JUDGE: It will be marked 
as Exhibit "C”. That's referred to as 
the industry contract? 


THE WITNESS: Independent in¬ 
dustry, independent shops. 


(The above described 
document was marked 
Respondent's Exhibit 
"C” In Evidence, as 
of this date.) 

Q The President of the Debtor has 
that in his opinion 481 of his costs are 
attributable to the cost • - I'm sorry, not 481 
of the cost, 48t of his sales price is attributable 
to the costs of labor, including fringe benefits, 
under your collective bargaining agreement. 

^ ••k you whether based upon your ex- 
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ptrienco and your lcnowl«dg« of tho operations of 
this particular Debtor, whether 48t is a fair and 
reasonable estimateT 

MR. CRANER: Your Honor^ 

X object. I don't think there 'a* 
any testimony that it's 481 of sales 
attributable to labor costs. 

THE JUDGE: I don't recall that 
it was sales either. 

I thought it was 48t of his 

costs. 

MR. CRAh*ER: Costs. 

MR. KLE];N: I understood his 
testimony to be that when he made a 
bid he had to allow 481 for costs under 
this contract. 

But whatever it is, I would like 
to know if we are under a misunder¬ 
standing, maybe we ought to clear it up 
right here and now. 

Is it 481 of the costs or 48% 
of the sales price? 

MR. CRANER: Costs. The cost of 
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putting up the - - the cost of fabri- 
would be In shop costs* 

Q I then ask you whether 48t of costs 
in your experience and based on your knowledge of 
this enployer's operations can be fairly attributed 
to your collective bargaining agreenentf 
A Well, If I understand his costs to refer 

to the $7.27 an hour which covers direct as well as 
indirect labor and fringes, if that's what he 
■eant, it %rould be out of whack of my experience, 
all out of whack, because structural steel is 
generally SOt - - the Baterial costs SOI of the 
cost, generally. 

It*s not like dealing with a fancy orna* 
aental structure. 

Material coaes in and gets soae labor on 
it and goes out quickly. It's not fabricated in 
such a way that it requires a lot of labor, direct 
labor or not. 

So that would strike ae as soaethlng not 
consistent with what I know of the industry. 

Q In your opinion, is the 481 figure 
high or lowT 
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A It's high. 

Q Approxinstely, based upon your 
best opinion, what is a fair and reasonable es- 
tinate of what labor costs are as compared to 
total costs? 

A Well, you know, again, everybody figures 

a little different. 

They may through in a larger percentage 
of the overhead, the indirect as well as the direct, 
but generally for a small shop like that, it would 
be, you know, 251 would be direct labor on structural 

steel. 

Every shop is different though. 

MR. CRANBR: Every shop is 
different? 

THE WITNESS: Yes, you know, 
some shops have tremendous overheads. 

This shop d ns not, from what was re¬ 
ported • - what 1 heard in the testi¬ 
mony, anyway. 

MR. CRANER: Either the witness 
knows or he doesn't know. 

I don't know what's been reported 
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to him. 

The witness - > 

MR. KLEIN: He is talking about 
what he has heard in his testinony. 

THE WITNESS: What I heard, 
that's all I an talking about. 

Q What is the basic difference be¬ 
tween the finisher and a nechanicT 
A Well, a finisher shoiU know something 

about the various operations that go into the 
fabrication of the job. ^ 

He also has to have a knowledge of the 
drawings and how to read them and interpret them. 

He knows to some extent • • he has to 
know to some extent how to handle men because he 
has men working under him. 

So there is a little supervisory role, 
there is some projections in terms of operations 
so he doesn't pull one operation before another 
and get stuck in terms of spending extra labor 
costs. 

He has to work with other people because 
they are limited to space in terms of moving steel 
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2 

3 around. 

4 Ha has to concern hiasalf with that. 

5 Q What about aochanics, what do they 

6 not do that finishers do? 

7 A They generally • - wall, they are gen- 

8 erally involved on the direct fabrication of the 

9 labor. 

10 They weld, burn, fit, punch, cut. 

11 Q Is it fair to state that a finisher 

12 has to have all the skills a aechanic has, plus sone 

13 noreT 

14 A He nay run into an occasional guy that 

15 hasn't because he just lays out the trork. 

16 But by and large aost of thea do because 

17 they coae up through the ranks, 

18 Q Based upon your knowledge of con* 

19 ditions in the industry in the area where the ea- 

20 ployer has his facility, can coapetent people be 

21 obtained to perfora the work of a finisher at the 

22 rate of wages and benefits that was testified to 

23 by Mr. Palatnik yesterday? 

24 ^ A finisher or layout aan, they are called 

25 either one, they are hard t> get, especially good 
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ones. 

Most of them make over ainiauB rates 
of pay than noted In the contract. 

If you get into some areas of fabrica¬ 
tion work, their rates of pay are considerably 
over. 

So there is a shortage of skilled or 
competent finishers or layout men. 

Q My question was whether in your 
experience, based upon your experience, he will be 
able to obtain competent finishers at the rate of 
wages he talked about yesterdayT 
A No. 

Q Based upon your experience, will 
he be able to obtain competent mechanics at the 
rate of wages and benefits that he talked about 
yesterdayT 
A No, no. 

Q Would you care to amplify that, 
dealing with mechanics? 

A Well, they can modify and adapt them¬ 

selves but it means ^.ost. 

They could train people, spend time training 
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2 

3 • Bochanic to do just welding• but if you have 

4 a small work force, if you have to spend time 

5 training a person and he has limited skills, 

6 all you need in a smaller shop is a man with 

7 *11 around skills that can jump from one opera* 

8 tion to another. 

9 In a large plant you can specialize in 

10 one operation, keep a plan on a man or one opera* 

11 tion at a time. 

12 _ Q Before testifying today, you re* 

13 read * * before getting on the stand after lunch 

14 you reread the Affidavit that you submitted on 

15 January 29, 1974T 

16 ^ Yes. 

17 Q Are there any errors in the Af* 

IS fidavitT 

19 A No, there's just one date, it says *67. 

20 It should be *68 in terms of when we or,* mixed the 

21 shop, I believe. 

22 MR. KLEIN: Your Honor, I 

23 would like to offer Mr. Colavito*s 

24 Affidavit at this time rather than 

25 again asking him question by question. 
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Colavito 

MR, CRANER: Your Honor, I 
think lt*s improper, but it*» cer¬ 
tainly part of this proceeding. 

It's part of the record. 

THE JUDGE: I said I would 
put this down for a hearing because 
I did not want to try it by Affidavit. 

If there is some fact in there, 
in the Affidavit which he hasn't testi¬ 
fied to that you want to bring out, 
you'd bettor do it through his testi¬ 
mony. 

Q Can you tell us briefly what the 
effect would be upon the competitors of the Debtor 
should the relief that is sought by the Debtor in 
this proceeding be granted? 

MR. CRANER: I object, that's 
not the issue here. 

We are not worrying whether some¬ 
one else is going to have economic prob¬ 
lems. 

The issue before this Court is 
the well-being of the Debtor and its 
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3 


creditors. 



4 


I think it*s highly improper. 



5 


There are also non-union shops. What 



6 


about them? - - They exist. 

1 


7 


THE JUDGE: I will allow it for 

1 


8 


whatever it's worth. 

1 


9 


THE WITf'ESS: The effect upon 

? 


10 


his competitors? 



11 


Q Right. 



12 

A 

The same effect whenever you have labor 



13 

costs 

that are lower somewhere*s else. 



14 


There are people that are directly com- 



15 

peting with you. The very point I think he wss 



16 

trying 

to make that I heard across that these so- 



17 

called 

non-union shops, who are actually not con- 



18 

petitors of his, even though they are non-union 



19 

shops. 




20 


MR. CRANER: I object, I 



21 


don t think he is being responsive. 



22 


THE JUDGE: 1 haven't heard an 



23 


answer in response to the question and 



24 


I will sustain your objection. 



25 


What would be the effect on com- 
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petltors should the relief be granted? 

^ 1 think it would be unfair to his com¬ 

petitors and the employees that they have. 

THE JUDGE: Unfair in the 
sense that the Debtor will do better, 
is that correct? 

THE WITNESS: Sure, he has 
sn advantage. 

THE JUDGE: In other words, 
he will have greater success 
financially if he cin get the relief 
that he is asking for, is that cor¬ 
rect? 

THE WITNESS. I an not so sure - - 
• relative term. 

My own interpretation of his 
problem is not predicated on his getting 
lower wages and the sole answer to his 
problem. 

It would hurt the industry in 
the sense that driving the prices down 
for the Industry and all the competitors 
and he would have an advantage over it. 
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Colavito 

over them end their contributions 

to the fund %rould be effected by 

that, too. 

Q In response to the Judge's ques> 

tion, you stated that you weren't satisfied that 
the Debtor's problem had to do with his costs under 
your collective bargaining agreement. 

Would you amplify that, please? 

A Well, there is what we call a labor market, 

whether it's union or non-union. 

It's based, determined on rates of pay 
that over a period of time will attract a certain 
type of labor. 

We don't think that the rate of pay is 
the determining factor in the efficiency of an 
operation. 

We think that what a man gets for his 
labor costs is really more essential. 

A man making $6.00 an hour can turn out 
three times as much than a man making $3.00 based 
on a skill. 

It's a skilled industry. It's a dirty, 
heavy and dangerous industry. 
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You just can't automatically because 

4 

you 

1 are paying less, your efficiency is greater. 

5 


Far from it, you may have a great degree 

6 

of 

inefficiency even though you have a lower rate. 

7 


A higher rate can mean a greater degree 

8 

of 

®^^iciency than a lower rate and that's our ex* 

9 

perience. 

10 


MR, CRANER: I object to the 

11 


answer and move it be stricken. 

12 


It's a very general statement. 

13 


it's very nice. I think we are talking 

14 


about a particular shop and unless the 

15 


witness is going to specifically state 

16 


the quality of the people working for 

17 


Mr. Palatnik right now, lat's the 

18 


germane response, not what company - - 

19 


not what theoretically could be, that 

20 


someone who gets paid less money is 

21 


definitely going to be less productive 

22 


than somebody who makes more money. 

23 


THE JUDGE; It's a generalization. 

24 


it's speculative and I will allow it for 

25 


whatever value it has. 
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It does not pin it down to 
Mr. Palatnik's employees. 

Q Based upon yourexperience and 

knowledge, would you tell us whether or not in 
your opinion the employer would be able to obtain 
new skilled employees and maintain an efficient, 
productive, stable work force if he were to pay 
the wages that he talked about in his testimony 
yesterday? 

A I don't believe so. 

MR. KLEIN: I have nothing 
further of Mr. Colavito at this time. 

THE JUDGE: Cross examination. 

MR. CRANER: I have a few 
questions, yes. 

EXAMINATION BY MR. CRANER: 

Q Referring to Respondent's Exhibit 

"C" In Evidence, the agreement between Local 455 
and the various shops that you testified Mr. Palatnik 
would be bound by essentially, referring now to 
Section 24, Section E - - Subsection E, you have a 
list of wages, is that right (handing)? 

A Yes. 
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Q Your union had finishers and 
mechanics who were employed by Mr. Palatnik 

prior to February or July of 1973, is that cor¬ 
rect? 


That is correct. 


Q Could you tell us as of today how 
much a finisher would be paid? 

A As of today? 


sir? 


As of today, do you know that. 


A About $7.00 something, $7.35, maybe. 

Q That would be $7.35 today? 

^ I think so. 

Q Is that his salary per hour? 

A It*s his wage rate per hour, yes. 

Q Also, does the employer or would 
Mr. Palatnik, if he was paying this - - 


Maybe $6.95. I have to refresh my memory. 
What date is that? - - $6.90. 

Q $6.90? 


A July 1st it will go up to $7.40. 

Q For a finisher? 

A Yes. 
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Q Is it fair to say that mechanics 
are now being paid $6.25? 

A That is correct. 

Q In July it will go up to $6.70, 

is that right? 

A Right. 

Q Referring to the present time, a 

finisher who gets $6.90 an hour, could you tell us 
what fringe benefits, in addition, per hour the em¬ 
ployer would have to contribute for that particular 
finisher? 

A Well, it would apply to all of them. I 

would put in a figure of 301, roughly. 

Q In other words, 301 of $6.90 would 

be in addition, this would include the economic 
package, is that right? 

A I think so. It*s a rough figure, I could 

be off four percent or five percent, I may be high. 
Q It could be higher? 

A I may be high on it, but approximately 

30t. 

Q Would this 304 also apply to 

mechanics? 
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A Yes, all classifications. 

Q You said that if the labor costs 
of Mr. Palatnik are lower, that this would be 
unfair, isn't that what you just said on direct 
examination a few minutes ago? 

A Unfair to coinnetitive employers. 

Q Employees or employersT 

A Businesses, yes. 

Q Are you really concerned about the 
other employers or are you concerned about the fact 
that you represent people employed by these employers? 
A Well, both. I mean, they go together. 

Q So then theoretically, would you 

prefer to have Mr. Palatnik out of business rather 
than have him competing at a lower rate than the 
union shops, if you had your choice? 

A No, you see, we never were given a choice, 

we never were given a choice. 


I am asking you theoretically, 


if Mr. - - 


A If we had a choice, we want to keep a man 

in business as much as we can. 

Q Let me ask you a hypothetical ques* 
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tion. 

If your alternative were Mr. Palatnik 
out of business or Mr. Palatnik operating at wages 
lower than the competition, competing against your 
union shops, what would you rather have? 

A We'd have to make a judgment on all the 

facts concerned. 

I just couldn't give you a black and 
white answer on that because we would have to judge 
the effect upon our other people to a certain extent. 

We would have to make a judgment and I 
wouldn't say I can do it at this point. 

Q Didn't you say that Mr. Palatnik 

competing at wage levels lower than the other shops 
then your contributions would drop from these other 
shops? 

A No, I said they would be affected by it. 

Q What do you mean by affected, would 

they go up, down or stay the same? 

A No, they would be affected because it 

would eliminate for our members the - • I say the 
stability of the fund because if the funds were 
declining in terms of contributions, the benefits 
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that the men would jet under welfare and pension 
would have to be affected. 

So in that sense our people would bo hurt. 

<! So, in effect, aren't you concerned 
that if Mr. Palatnik is able to compete at prices - - 
wa<es lower that the real affect this would have on 
you would perhaps be that your union people night 

be hurt and isn't that what you are really con- 
cerned about? 

WR. KLEIN: I want to object 
to the form of the question because 
it assumes that Mr. Palatnik would 
be able to compete, a fact which the 
witness has already said he does not 
believe would occur if this relief 
were granted. 

Q If he could compete? 

^ State the question again. 

Q Isn’t it a fact, sir, that your 
real concern here is to make sure that Mr. Palatnik 
pays the same wages that every other union shop pays, 
whether he can stay in business or not because you 
•re not Interested in Mr. Palatnik. you are in- 
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3 terested in keeping minimun standards high so you 

4 can get contributions for your funds, isn’t that 

5 a fact? 

6 A That isn't the way we run our union, sir. 

7 Q Can we have an answer? 

8 A Sure, no, it's not a fact. It's not a 

9 Hct that we have a narrow concept of an individual 

10 employer. 

11 We spend a lot of time with individual 

12 employers trying to - - in fact, I extended for this 

13 man twice over a ten month period his delinquency 

14 in funds. 

15 Q Then you struck him, right? 

16 A After ten months, yes, after ten months. 

17 We were lenient vlth the man's delinquency for ten 

18 months. 

19 The mens' benefits were being hurt. Other 

20 employers were screaming that he was using fund 

21 monies, the mens' money for his business whereas 

22 they were not allowed the same advantage. 

23 We extended him for ten months which we 

24 haven't - - which we didn't hive to do. 

25 Q Maybe he had needed the money for 
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ten months? 

A Maybe he did, maybe he didn't, but we 

struck after ten months after waiting for him. 

And he had an obligation of paying with* 
in ten days. 

Q Do you know what that did to Mr. 

Palatnik's situation, was he able to buy steel? 

A We do as much as we can to cooperate 

with them to stay In business so people have jobs. 

We can't guarantee and subsidize an em¬ 
ployer for a long, long period of time. 

That's not our role. 

Q What I want to make clear is es¬ 

sentially you are paid and your interests are not 
in Mr. Palatnik or any particular employer, your 
interests belong to your people, isn't that your 
duty? 

A Our prime reason we are in business is 

to represent our employees. 

Q If it comes to a choice of whether 

P*l*tnik stays in business or goes, you measure 
it not how it helps Mr. Palatnik or your altruistic 
motives, it goes; how do our people come out of this 
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do they do better if he is in business or do 
they do worse, isn't thet how you really measure 
it in the end? 

A The end result is what is the overall 

good. We want the employers to stay in business 
and we want our people to have jobs. 

Q What is paramount, the employer 
or the employee? 

A I am a union representative, I represent 

ray people. 

Q Of course, you do, of course, you 

do. Mr. Palatnik said that in January, 1973 he had 
approximately eighteen people working in his shop 
who were members of your union, is that approxi¬ 
mately right? 

A Eighteen, twenty, around that, yes. 

Q Could you tell us how many people 
the union referred out of this work force, the union 
sent over and how many people Mr. Palatnik took off 
the street and trained himself? 

A How many? - - I would have to take a look 

at the seniority list and guess because I am not in¬ 
volved in the daily administration of this shop. 
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Colavito 

The business agent takes care of that, 

I can recognize some names of it who were members 
of the union for a period of time. 

So I assume these people were not trained 
and hired by Mr. Palatnik. they came out of the 
general pool of labor. 

Q Do you know for a fact or do you 

just assume - • 

A What? 

Q (Continuing) - - whether or rot Mr. 

Palatnik took these people and trained them himself 
or whether they were referred by you? 

A If you are saying he trained all those 

people, I say it’s not a fact. 

Q Didn't he train approximately 
seventy-five percent of the people and your union 
referred approximately four of these people? 

A I don't think so. I think the percentages 

•re lopsided the way you have it. 

Q Isn't it a fact that there is un¬ 

employment in this industry? 

A Is there unemployment? 

Q Yes. 
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A This Is an industry which deals with 

construction. 

Construction goes up and down based on 
the money rates» the money interest rates, money 
available for building and so forth. 

So we have ebbs and flows like everybody 

else. 


Q I want a simple answer, isn't 

there unemployment in the industry right now? 

A Yes, for a shortage of steel, for bolts, 

lots of reasons, and sometimes lack of money for 
the building industry. 

Q Why did you tell the Referee that 

Mr. Palatnik can't hire people if there are people 
in the industry unemployed? 

A Because a man who spends fifteen, twenty 

years in the industry or thirty-five years in the 
industry is not going to work for an employer at 
a lower rate and not get his fringe benefits like 
pension, welfare or anything else. 

A man just died, got killed in an ac¬ 
cident and he can't get benefits from the funds be¬ 
cause the man%asn't covered for the last six months. 
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That's what happens to a man. 

Q Are there any people, and isn't 

it an economic fact that there are some people 
who would rather work for less money than they 
previously got rather than being on unemployment? 

A Of course there are people like that; 

of course. 

Q Aren't they available to Mr. 

Palatnik? 

A I imagine he can get some people on that 

basis. 


Whether he can run an efficient operatic 
for a business like this on a consistent basis, I 
would say no, it's not possible. 

Q Isn't it to your interests and 

aren't you an interested party in saying that the 
only people who can really do a good job are union 
people and people who are paid union wages? 

A No, 1 have been a union man all my life 

and I never said that. 

Q What are you saying today, that 

unless Mr. Palatnik has union help in there, he is 
running an inefficient shop? 
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That's what I thought you were saying 

on direct. 

A I'm sorry you thought that. 

Q Then I am wrong in assuming that? 

A No. 

Q That's not your testimony? 

A No, because the fact is there are many 

shops in this industry. 

X worked in a 500 man shop as well as a 
small shop. I got varied skills under all kinds of 
businesses, where there is men in a situation and 
there isn't. 

Where you have a real skilled pool in an 
industry, people circulating between different shops, 
they have pool funds for vacation, welfare, pension 
and that's the reason for it. 

They pick up a lot of skills during the 
course of a lifetime. 

Q Do you know if Mr. Palatnik is 

running an efficient shop right now? 

A I don't believe he could be running an 

efficient shop. 

Q Do you know or don't you? 
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A I haven't been In the shop but I don't 

believe so. 

Q Do you know? 

A Of course not, I haven't been into the 

shop. 

Q Is it possible, is it at all 

conceivable that Mr. Palatnik can be coping anc 
running an efficient shop without your union? 

A On the same type of wages? 

Q Is he running an efficient shop 

now? 

A I don't know what he is doing even. 

Q Why is it impossible for Mr. Palatnik 

to run the operation he used to run without benefits 
of paying union wages which would be with the bene¬ 
fits, about $9.00 and something an hour, why is it 
impossible for him to operate an efficient operation 
without paying the wages that you mandate in your 
contract? 

A Well, if you are talking about - • 

Q Not theoretically. 

A If you are talking about a similar type 

of work - - I have to have something to compare with 
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3 

Q The work he used to do? 

k 


4 

I 

A Then it's impossible because he has four 


5 

men, it takes two men at least to bring in a load 


6 

of steel. 


7 

Q I think you misunderstand my ques¬ 


8 

tion. 


9 

A I don't know what you are talking about. 


10 

Q Can't Mr. Palatnik, if he had proper 


11 

financing, if he had proper capitalization and if he 


12 

could hire people and buy steel, couldn't he hire 


13 

more people or similar people as he has right now 


14 

and operate in the same manner that he used to 


15 

operate? 


16 

A A man, if he had enough capital and he 


17 

has the equipment, can run an efficient operation 


18 

without the union, no two ways about it. 


19 

Q So that if Mr. Palatnik were able 


20 

to reorganize without paying union wages and get 


21 

the proper capitalization, he could make some money. 


22 

couldn't he? 


23 

A If he had enough money to subsidize him 


24 

for a period of time until he trains people, builds 


Z5 

up a pool of skilled guys who will cooperate, give 
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then the benefit rights because if he - • if his 
people had to compete with our people for wages 
and benefits, he*d have to meet our standards or 
somewhere's near it or give them some kind of 
supplementary benefits that will make up for 
those fringes like bonuses and so on. 

So we cone down to the sane thing, he 
can nominalize his cost, it's competing in :hc 
same market for labor. 

Q Aren't there examples that there 
are shops in your industry and in other industries, 
shops that are traditionally unionized; that some¬ 
how are not unionized and somehow are able to functior 
and get the of help they need and still make a 

profit and compete alongside your unionized shop? 

A Well, not in my industry in this area, 

that I know of anyway. 

Q Let me ask you this, you are familiar 

with the New Windsor firm? 

A Yes. 

Q Do they have a union? 

A They have a union, yes. 

Q They have a union? 
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A Yes, they do. 

Q Could you tell us what union 
they are represented by? 

A The Teamsters. 

Q Can you tell us whether the Team¬ 

ster wages are higher, lower or the same as the 
wages you are paying now? 

A I don't know but I think they would be 

lower. 

Q They would be lower? 

A I think, but I say, I don't know. 

Q Mr. Palatnik testified this morning 

that they are lower, as a matter of fact. 

Does New Windsor compete with Kevin? 

A I think h* does. 

Q Isn't it a fact that for the 

Snake Hill School in Orange County, New Windsor 
underbid Kevin Steel for a job that was worth 
1375,000 in 1972? 

A I don't know that for a fact. I mean, if 

you say so. 

Q Isn't it a fact that the Poughkeepsie 

Mall, New Windsor underbid Kevin Steel and this was 
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a Job with 1100 tons, that New Windsor underbid 
Kevin Steel, a Job that was worth $5SO,000? 

Isn't it a fact, sir? 

A I don't know. I nean, you are stating 

it. 

Q Isn't it a fact that an eight 

story office building in Rockland County was under* 
bid against Kevin Steel by New Windsor with its 
lower wages of a $410,000 Job? 

A If you want me to state and I will do it 

very readily, if you want me to state that non¬ 
union shops or union shops that have lower rates 
of pay get some Jobs, of course it's true. 

But it is also true that shops on our 
pay are taking Jobs that Windsc? bid on, too. 

^t's a fact oflife in this industry. 

Q I am kind of curious, why would 

someone be in the Teamster Union and get less wages 
than Join your union and get higher wages? 

A Why would the men be in there? 

Q Yes. 

A I can tell you the history of that shop if 

you want to hoar it. 
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Q I am just curious. 

A The company signed a contract with the 

Teamsters in his office before he had the employees 
That's how he did it. 

Q Why don't you move to discertify? 

A You have to have employees to fight to do 

that. 

Q They are satisfied to take lower 

wages than they could get with your union and you 
say that people will not work for Mr. Palatnik on 
a non-union basis because they get higher wages in 
a union shop? 

Isn't there an inconsistency? 

MR. KLEIN: Let him answer 

the first question. 

A Please - - There is an inconsistency if 

you deal with the fact that you had • - if you read 
the history of this country and the N.L.R.B.A. and 
all the proceedings before it, you will see that 
many, too many individuals have injustices done 
to them without having the courage to fight back 
against it. 

That goes to - - thatgoes on all the time 
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whether it deals with labor or any other rights 
that people have. 

Q Are you familiar with Monsey Iron, 

didn't you testify about that firm? 

A Yes, it's a relative of Bob Palatnik's. 

Q Is that a union or non*union shop? 

A I don't think it's union, it just went 

into business about a year ago, I believe. 

Q Didn't they bid against Kevin 

Steel for the Nyack Library, a $35,000 job and 
underbid them? 

A I wouldn't know these facts. 

Q Take the business away from Kevin 

Steel? 

A I wouldn't know who bids and who gets 

what job. 

Q How about the St. Agatha's Home, 

didn't Monsey Iron bid against Kevin Steel and take 
that job away, $7,500 job? 

A I don't know, I say, I don't know. 

Q Well, if it did, wouldn't it in¬ 

dicate that Mr. Palatnik can't compete with a non¬ 
union shop? 
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2 

3 ^ Not at all, I think the history of 

4 Kevin shows when he becane union he took nore work 

5 on. 

6 He was only a small man when he became 

7 union and all of a sudden he went to $1,700,000. 

8 Q Didn't he lose $84,000 for fiscal 

9 '72? 

10 A He said so. 

11 Q Sometimes its high sales don't 

12 really mean very much if you are losing v.oney, you 

13 know that? 

14 A I saw the shop the way it was running be- 

15 fore and after, I saw the building he put up, I saw 

16 the machines he bought and installed, the size of 

17 his erection crew and the area in which he covered 

18 in terms of his work, Jersey, Massachusetts, as 

19 well as having some other small items such as a - - 

20 such as swimming pools that he made on a regular 

21 basis. 

22 Q Is Rockland County Iron, is that 

23 a union shop? 

24 ^ It's not a union shop, it's a family shop, 

os I said before. 
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Q When Mr. Palatnik was paying 

Local 455 wages, didn't Rockland County Iron under¬ 
bid him for a skating rink in Stony Point, a job 
that's worth $40,000? 

A I don't know, I said I don't know who 

else was involved in these biddings. 

I don't follow that aspect of it. I 
couldn't answer your questions. 

Q Isn't this really the name of the 

game, if he doesn't get the Jobs, if he can’t bid 
successfully, he doesn't have any business, isn't 
that true? 

^ That's true of all employers. 

Q How about Fallsburgh Iron, is that 

a union shop? 

A No, it isn't. 

Q Did that shop - • 

THE JUDGE: One point I would 
like to ask, whether you feel by this 
cross examination with respect to jobs 
that the witness is completely unfamiliar 
with, do you expect that to be a true 
affirmative evidence of the existence 
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of these Jobs? 

MR. CRAMER: I would like to 
disabuse of you of that idea. 

I will put a rebuttal witness 
on. 

Q Didn't Fallsburgh underbid Mr. 

Palatnik for work on the Nevele Hotel, a Job that 
is $110,000? 

A I don't know. 

Q Because Mr. Palatnik couldn't com¬ 
pete, couldn't have a lower bid? 

You have no knowledge of that, sir? 

A No, I do not. 

Q Liberty Iron Works, you mentioned 

that on your direct examination. Is that a union 
shop or a non-union shop? 

A As far as I know, it's non-union. 

Q What kind of outfit is Liberty 

Iron? 

A They had one man up there. 

Q Isn't it a fact that Liberty Iron 
in competing against Mr. Palatnik when he was using 
Local 455 men and paying Local 455 wages got a Job 
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for the Middletown Mall bidding against Mr. 
Palatnik, a job for $660,000, this one man shop? 

Is that a fact? 

A If that's a fact, ho brokered the work 

out somewhere's. 

Q He underbid Mr. Palatnik didn't 

he, to get the job? 

A I don't know. 

THE JUDGE: When you say, 

"One man", you mean one employee? 

THE WITNESS: One employee, 

yes. 

THE JUDGE: Off the record. 
(Discussion off the record.) 

Q At the end of 1072 or anytime in 

1972, at the beginning of 1973, did Mr. Palatnik 
tell you that he was losing money and he needed 

some kind of relief? 

A No, he did not. 

Q He never told you that he was 

running at a significant deficit? 

A No, he did not. 

Q He never asked you to consider his 
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circujBstances and to reduce the wage rate he has 
to pay the people in the collective bargaining 
unit? 

A No, if you are raising that he was losing 

money in terns of wage rates and getting some re- 
licf there - - maybe I didn't answer you properly 
the first tine. 

THE JUDGE: I would like 

to have the question answered. Go 

ahead. 

A I nay have answered him incorrectly in 

the first two. If he is talking about running into 
difficulty in getting his money because of his 
being delinquent in the funds, we might have had 
some conversation on that, yes, we might have had 
some conversations on that in *72 or the early part 
of *73. 

But if ho is saying that ho is referring 
to relief on wage rates- as a result of being - - 
that conversation never took place at that time. 

Q Mr. Palatnik at one point was be¬ 

hind what, $40,000 in his funds, approximately? 

A I don't remember, it could be. 
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Q It's a lot of money, isn't it? 

A Yes. 

MR. KLEIN: You apree that's 
a lot of money? 

THE WITNESS: Sure. 

Q Certainly, in looking at the 

entire package that an employer has to pay and 
certainly in these - - in negotiating a contract 
on behalf of the union, though there is a difference 
between wages and fringe benefits, when you have to 
figure out how much it is going to cost you to do 
business, it's really all the same thing, isn't 
it, it's going to cost you so much an hour be it 
wages or benefits, isn't that true? 

A Yes. 

Q So if you are having trouble 

paying the benefits, isn't that an indication 
that somewhere there is economic difficulty? 

A Well, my experience in the question of 

delinquency in contributions covering mens' bene¬ 
fits, if I was to limit myself to taking the em¬ 
ployer's word that he is having difficulty and 
therefore I should Just sit and wait, it's usually 
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the supplier and other people, the one who yells 
the loudest gets it. 

We recognize that, even though they 
don't talk to us along those lines. 

Q Is there ever a negative cash 

flow where there is not enough money to make the 
contributionsT 

A We recognize that in terms of that be¬ 

cause most employers are snail employers. 

Q You have had occasion where shops 

have gone bust, haven't you? 

A Yes, in this industry a lot of shops - - 

there is always a turnover because of family owner¬ 
ship and so forth- 

Q Did you ever estimate a job? 

A Did I ever estimate a job? • - I have es¬ 

timated the time and stuff like that. 

Q You have never run a shop? 

A Yes, I have been a foreman in the shop. 

Q You have been with management, is 

that right? 

A Yes. 

Q What is - - 
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A 


Fifteen years. 

4 



MR. KLEIN: I didn’t hear 

5 



that. 

6 



THE WITNESS: Fifteen years. 

7 



Q Do shops or companies come in 

8 

from ( 

outside of this area. North Carolina, Virginia, 

9 

et cetera 

, and bid? 

10 

A 


Do they cone in? 

11 



Q It's not union, is it? 

12 

A 


You have a shop that cones from Pennsylvania, 

13 

sometimes 

you have a large shop, if it's a very large 

14 

shop, 

like sewerage disposal or big buildings, you 

15 

may even 

get then from all over the country, some* 

16 

times 

from out of the country, even. 

17 



Q Are these companies paying the 

18 

same 

rates that your shops under your contract payT 

19 

A 


It may vary. If it comes from California 

20 

their 

rates of pay and fringes are about the same. 

21 



If it comes from Washington - - I don't 

22 

know 

them 

all. 

23 



Q How about Pennsylvania? 

24 

A 


Pennsylvania, lower, generally. 

25 



Q How about North Carolina/ 
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A It would be lower, generally. 

MR. CRANER: Thank you. 

EXAMINATION BY MR. KLEIN: 

Q Toward the beginning of the cross 

examination you were asked whether or not something 
about the choice you would make as to keeping the 
shop open or having it go Bankrupt and you answered 
one of the Counsel's questions with regard to this 
particular shop that you never had a chance. 

?irould you explain, would you amplify that? 
What do you mean when you said, "You never had a 
chance in dealing with this employer?" 

A Well, I think the main reason, all the 

men who work there, most of the men anyway, thought 
the main issue was in getting rid of the steward, 
that issue remains right now, right through the 
contract period into the N.L.R.B. fight, that the 
prime reason he was locking the men out, we had to 
get rid of the steward. 

Otherwise he wouldn't reopen the shop. 

Even if we arrived at a settlement of the contract, 
at that point he didn't raise the question, even 
though we discussed it and I debated it back and 
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forth, he agreed to the economic terms of the 
contract. 

So I don't think we have ever had an 
issue as to the question of, "Look, I either die 
or survive based on the rates of pay I pay or I 
dont”. 

Because, we agreed as of May, the latter 
part of May, the beginning of June, he had agreed 
to the wage rates and the fringe benefits. 

Q Counsel asked you toward the end 

of the examination a hypothetical question as to 
whether, if the Debtor had proper financing and 
capitalization, could he make a go of his business 
paying non-union scale and your answer was that if 
he had enough money to tide him over to train com¬ 
petent people, you thought he might be able to. 

I would like to ask you a little flip 
on that question. 

If he had proper financing and capitaliza¬ 
tion, is there any reason why he couldn't make a go 
of this business at the wage scales set forth in 
your collective bargaining agreement? 

A He would be more stable in his labor re- 
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lations. 

Obviously, people who work in the same 
area getting the sane benefits would stay with him 
rather than going into another shop where they 
could get more money. 

So he would have a more stable and ef* 
ficient operation. 

Q Has anything ever been told to 

you by this employer that would lead you to believe 
that his problems are more due to his collective 
bargaining agreements with your union than to the 
lack of proper financing and capitalization? 

A His problems are more due to the col¬ 

lective bargaining? 

Q Has he ever said to you, '*My 

problems are due to your collective bargaining 
agreement rather than being due to lack of 
financing and capita Uzation"? 

A I think - - 

MR. CRANER: I object, that's 
kind of a leading question, his own 
witness. 

THE JUDGE: I know, but it's 


291a 







/ 

X 


1 

2 


244 

Colavito 


3 


a proper question. 

4 

A 

I think what he concentrated on was the 

5 

question of the steward and he wanted a free run 

6 

of the 

shop. 

7 


Me didn't want a steward who is going to 

8 

look at 

the contract and enforce the contracts. 

9 


That's what his main emphasis was. 

10 


MR. KLEIN: I have nothing 

11 


further. 

12 


MR. CRANER: I have no other 

13 


questions. 

14 


THE JUDGE: Is that it, Mr. 

15 


Klein? 

16 


MR. KLEIN: Yes. 

17 


THE JUDGE: There is no point 

18 


in making motions, I am going to reserve 

19 


decision. 

20 


Now, do either of you wish to 

21 


submit Briefs? 

22 


MR. CRANER: I think we have 

23 


pretty much briefed the law. If you 

24 


would, I would like to submit a summary 

25 


rather than just summing up. 
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I think the law is all in 
front of you. 

This is an evidentiary hearing. 

1 would like the opportunity to submit 
a Brief summarizing our position. 

Tire JUDGE: How long will it take 
you to get that? 

MR. CRANER: A week. 

THE JUDGE: It looks like you 
will have to move your adjourned meeting, 
which is on March 5th, you will have to 
move that hack a week. 

ffR. CRANER: To the 12th. 

THE JUDGE: Because I am certainly 
not going to be able to have a decision 
on that basis. 

I am sure Mr. Klein is going to 
want to reply. 

MR. CRANER: Well, we can submit 
identical Briefs or respond or - - I 
think I would prefer it that way. 

If I am going to submit something, 
I think Mr. Klein - - I would like to 
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exchange Briefs, if any, and then - - 
I don't know if we have to rebut each 
other, I think that - - do you want to 
rebut our Brief? 

MR. KLEIN: Your Honor, yester¬ 
day morning my Application was denied 
because time was of the essence. 

I an prepared to sum up today 
and I would think that - - 

MR. CRANLR: Whatever the Court 

wants. 

MR. KLEIN: I would say maybe 
we can recess five or ten minutes and 
we can sum up today and be done with it. 

THE JUDGE: At your pleasure. 

MR. CRANER: Time is of the es¬ 
sence but the reason why we acted was 
that if we had Briefs two weeks from now, 
we would stretch it out another week. 

I can sum up right now, I am pre¬ 
pared to start. 

MR. KLEIN: We can dispense with 
Briefs altogether then. 
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MR. CRANER: I am prepared to 
start right now. 

Very briefly, the issue before 
you is whether or not this collective 
bargaining agreement In Evidence, this 
ececutory agreement is an onerous agree¬ 
ment. 

I believe that we have been able 
to give you - - though I did rest, I 
would like to put Mr. Palatnik on with 
reference to the list that I questioned 
Mr. Colavito about. 

I think this will be rather brief 
and perhaps he can amplify the situation 
a little bit so I know whether we are 
comparing apples and bananas. 

THE JUDGE: I don't want it to 
develop on your case. Instead of resting, 
if you want to bring in another witness 
or bring back your former witness, you 
may do so. 

MR. CRANER: Off the record. 

(Discussion off the record.) 
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MR, CRANER: For the record, 
we will rest. 

Your Honor, the Debtor asks 
that this Court set aside an executory 
collective bargaining agreement because 
this agreement is onerous. 

We have shown it in two ways. 

First of all, we have been able to show 
that the wages that Mr. Palatnik would 
have to pay under this collective bar¬ 
gaining agreement are almost twice the 
average wages that he is paying now, a 
little less than twice. 

I think it was a little over $9.00 
an hour for a finisher and almost $3.00 
an hour for a mechanic. 

The average wages are almost, 
almost twice the amount. We have been 
able to show. Your Honor, that what had 
been - - 

THE JUDGE: When you say $9.00 an 
hour, you mean $7.27 plus thirty percent. 

MR. CRANER: Yes, which he would 
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have to pay, which is mandated to be 
paid. 

THE JUDGE: Because this is the 
first I have heard a $9.00 figure. 

MR. CRANER: That’s the thirty 
percent on top of $6.90. 

THE JUDGE: Yes, which is $2.07. 

CRANER: Which is almost $9.00 

an hour. 

This is what he was mandated to 
pay. As a matter of fact, Kevin was 
struck when they didn't pay the fringe 
benefits. 

It's called $6.90 an hour, it's 
really $9.00 an hour. This is an economic 
fact of life. 

We have a company. Your Honor, 
that in fiscal 1972 lost some $86,000. 

We have a company, that according 
to the testimony of Mr. Palatnik, unable 
to bid and unable to compete in today's 
market. 

It's rough, we could do two things, 
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we can say, "If you can't compete, 
get out". But Mr. Palatnik does have 
an alternative. 

Mr. Palatnik can compete and can 
remain in business if it doesn't - - if 
he doesn't have to pay the wage scale 
and continue under the economic procedures 
and provisions of the contract which would 
be imposed by Local 455. 

THE JUDGE: Not under his present 
capitalization and financing scheme. 

^^R. CRANER: Exactly. Now, 
previously Mr. Palatnik was unprofitable 
with Local 455. 

Now, the question is who is going 
to invest money to lose more money? 

Like anything else, you need « 
gimmick, you need a come*on. 

Mr. Palatnik is a hard working 
man, a dedicated man. He is the kind of 
man who people would want to invest 
with, but the one thing Mr. Palatnik 
can't turn around is the difference be- 
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tween $9.00 en hour and $4.50 an hour. 

Now, the question is, can Mr. 
Palatnik survive if he were paying loss 
wages? 

Now, Mr. Colavito testifying for 
the union says that unless you pay the 
$9.00 an hour, you are not going to get 
help, there - - they are going to be dis¬ 
satisfied, they are going to leave you. 

I submit that Mr. Colavito is a 
very, very interested party in this case. 

Mr. Colavito told us that if shops 
like Mr. Palatnik*s exist his funds are 
going to go down, his funds will suffer, 
because as a matter of fact, Mr. Palatnik 
is going to take business away from his 
shops and as a matter of fact, survive. 

So Mr. Colavito is talking out 
of both sides of his mouth. 

He says, you are not going to get 
these guys, they are not going to stay 
with you, but you are taking the paying 
business away from the union shops. 
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I sympethize with him, he is 
looking out for his union, but I am 
looking out for Mr. Palatnik at this 
point and I submit that it is the 
function of this Court to protect a 
company in Chapter XI, to protect the 
creditors. 

Because, we will not be able to 
come up with a plan, we will not be able 
to compete, we will not be able to get 
additional capitalization if we are going 
to continue to lose money. 

Now, we are in an economic turn¬ 
down as Mr. Colavito said. 

We have a time when shops are 
laying off people because it's getting 
harder and harder to get business. 

Now, where will the business come 
from? - - It's going to come from the 
company that is able to bid lower, be¬ 
cause both Mr. Colavito and Mr. Palatnik 
said you get the Jobs because you bid. 

This isn't a service industry. 
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it's what's on the bottom line. 

That's what a builder has to 
come up with. 

The general contractor has to 
be able to say, "I am going to sub this 
out to someone who is going to do the 
job cheaper". 

If Mr. Palatnik is not competitive 
with competition coming in from other parts 
of the country, with competition in this 
county where he does most of his business, 
how is he supposed to bring in money and 
even with new capitalization, how is he 
supposed to get new jobs? 

The testimony has shown that Mr. 
Palatnik has tried to become efficient, 
he has purchased new machinery, he has 
tried to lower his costs. 

But because of union harassment 
insisting that high wages be paid when 
they shouldn't have been paid, by insisting 
that Mr. Palatnik pay wages of people who 
are competing from other areas who are 
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economically able to pay higher wages, 
unlike the erectors whore they give you 
a break and say, "If you do work in this 
area, you have to use the wage scale in 
this area", that this is unfair and it's 
onerous. 

I think we have shown both 
economically and statistically and em¬ 
pirically that unless this contract is 
set aside, Kevin Steel is going to go 
into Bankruptcy. 

We respectfully ask this Court 
to set aside this contract, this 
executory contract. 

Whatever rights the union has as 
the collective bargaining agent remain. 

If they want to picket, if they want to 
assert their rights as against Mr. Palatnik, 
that they are still able to do. 

So we are not throwing the union 
out. What we are really throwing out is' 
the excessive wage demand under these cir¬ 
cumstances imposed by Local 455 . 
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I would like to just say this, 

THE JUDGE: Well, you are throwing 
them out. You are not denuding them of 
their rights but you are tlirowing them 
out in the sense that you will have a non¬ 
union shop and they will be - - there will 
be no one with whom you deal in connection 
with the operations of the Debtor in terms 
of vis-a-vis the union. 

MR. CRANER; But we are not abro¬ 
gating whatever rights they have under 
the National Labor Relations Act. 

What we are saying to this Court 
and since this Court well knows, it has 
the authority if it wants to, if it seems - 

THE JUDGE: I understand, but I 
didn’t want to let pass your remark that 
you are not throwing them out. Because 
basically what you want to do is to be 
rid of the burden, as you say, of the 
union obligation. 

You want to cast that off. 

MR, CRANER: Yes, but we can't 
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cast off the union. 

I mean, they are there, that's 
my point. 

THE JUDGE: From a legal stand¬ 
point, you have a collective bargaining 
agreement or they are the certified union 
and they have whatever rights that en¬ 
tails. 

MR. CRANER: Yes. That exists 
regardless of what we do here. 

My verylast point and I think it's 
really the most significant point is, my 
interest is to my client. 

My interest is to Kevin Steel. 

My interest is to keep Kevin Steel alive. 
The union's interest is to make sure, as 
Mr. Colavito said, that Kevin Steel doesn't 
have lower labor costs because as Mr. 
Colavito said, this would be unfair. 

MR. Colavito's interests aren't 
the creditors of Kevin Steel and right¬ 
fully so, Mr. Colavito stands for his men. 

THE JUDGE: But you don't mean to 
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say that, if you were successful here 
that Mr. Palatnik's firm would be sue* 
cessfully reorganized or there would be 
a Plan of Arrangement right on the 
horizon as a result, do you? 

MR. CRANER; Well, let me say 
this. We have people who are interested, 
very interested in this situation. 

They are interested in doing 
business with Mr. Palatnik and with Kevin 
Steel. 

They have read the Financial 
sheets as we presented them to you today. 

I can't really say to these people in 
terms of prospective investment, come 
along, invest your money, do everything 
the same as we have been doing, pay the 
same wages that we have been paying, use 
the same machines that we have been using, 
pay the same costs that we have been 
paying and somehow we are going to turn 
the whole thing around. 

It just doesn't work that way. 
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In fact, the situation, because 
of the economic horizon, the situation 
is going to get worse, not better. 

The only way, the only way that 
Kevin Steel can survive is to get this 
unfair advantage that the other union 
shops have, to have lower wages. 

Without this unfair advantage, 

Kevin Steel is not going to be able to 
hack it. 

Mr. Palatnik has put a lot of 
money - - a lot of money has gone through 
this company. 

THE JUDGE: You don't mean unfair 
advantage, you mean advantage for your 
adversaries. 

For your adversaries you characterized 
it as unfair. 

MR. CRANER: I put quotes around 
this, "Unfair advantage". 

This alleged advantage is the 
advantage to give this company life. 

THE JUDGE: I understand. 
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CRANER: The last point is 
I think significant. 

I leave it to you to determine 
whether or not Mr. Palatnik is going to 
be able to attract people to work for 
him or whether or not he has to pay this 
$9.00 an hour, it's either/or. 

We submit, Mr. Palatnik has 
testified that through the years he has 
been getting people off the street, he 
has been able to - - not get them through 
the union, but bring them from this im¬ 
mediate area with the unemployment around 
with the fact that people do want 
to work and Mr. Palatnik has been able to 
trdn these people and to function. 

In fact, they became the 455 people. 
Mr. Palatnik has brought them to the union, 
not the union bringing them to Mr. Palatnik. 

That we will be able to attract 
competent help and I think it’s an economic 
situation whether or not Mr. Palatnik has 
to pay $9.00 an hour or pay nothing at 
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all. 

I don't believe that the only 
efficient dedicated, loyal people are 

the people who get $9.00 an hour, not 
the $4.50. 

^ I think there are people who can 

exist without a union, craftsmen who 
will work and if they are giving a salary 
that attracts them - - this is a market¬ 
place thing, not an artificial platform 
created by the union - - let the market¬ 
place decide whether or not these people 
are able and willing to work. 

We feel that they are. Our ex¬ 
perience is that they are. We are 
functioning with them. 

If we have capitalization, we can 
hire more, we can get more steel, put 
more people to work and make a profit. 

I have taken a long time to say 
that we respectfully ask that the Petition 
be granted, that this contract, this col¬ 
lective bargaining agreement be set aside. 
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MR. KLEIN: Your Honor, when we 
began this hearing I was of the impres¬ 
sion that the labor-management problems 
would be the major problems before you. 

At the canclusion of the hearing 
I am satisfied that this is not the case 
and that the Petition must be denied for 
strictly a straight Bankruptcy reason, 
that without even having to consider the 
problems of aiding and abetting an unfair 
labor practice by permitting the employer 
to reap the benefits of his own mal¬ 
feasance as found by the National L& >r 
Relations Administrative Law Judge. 

I don't think we have to get to 
those problems 

They are there, they are significant, 
but at the very least, they just reinforce 
that reason why under straight Bankruptcy 
principles, this matter should be denied. 

Your Honor, we have had no plan 
submitted here at all. 

I express this because one of the 
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cases we cited in our Brief, I believe 
it's Mamiconti Gowns, in view of the fact 
that no plan is submitted, that the re¬ 
lief should be denied forthwith. 

We have this employer coming in 
and saying that of all the exectory con¬ 
tracts he has - - he ticked off five or 
six of them - - this is the only one that 
he seeks to set aside. 

Yet, he has made no evidentiary 
showing at all that this contract with 
Local 455 is either the cause of his 
present difficulty or that somehow re¬ 
ducing it would be the cure of his dif¬ 
ficulties. 

Basically, I grew up as a negligence 
la%ryer and I am basically burden of proof 
oriented. 

I feel there has been no credible 
proof of cause, tieing in his contract with 
Local 455 and his economic difficulties. 

At the very least, there should 
have been some expert testimony, some 
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financial expert who could have sub¬ 
mitted an anlysis of his operations and 
shown that the root of his problem was, 
in fact, Local 455 and that the cure of 
his problem is, in fact, this contract 
with Local 455. 

We simply have had no such proof. 

I think before we set aside one contract 
out of five and pin all of the Debtor's 
problems on that one contract, you are 
entitled to receive proof of a far better 
quality than was presented to you. 

I if there had been some expert 
in the industry, some employer representa¬ 
tive, somebody from the Small Business 
Administration, even his own accountant, 
who could have come in and said that 
these are the costs and these are the 
results and comparing these he can live, 
but you have had no proof like this. 

I think for that reason alone that 
the Application has to be denied. 

The employer has said that he lost 
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money in 1972. 

4 

Yet he initially said that he 

5 

made $18,000 in ’72. Then the record 

6 

shows he lost according to him some 

7 

$86,000 in 1972. 

8 

Yet, as shown by the materials 

9 

that you saw today, the difference between 

10 

profit and loss is in inventory. 

11 

Now, if the difference in profit 

12 

and loss can be in inventory, how can 

13 

Local 455's contract be attributed as 

14 

the sole cause which, if remedied, is 

15 

going to make this into a viable concern? 

16 

Your Honor, I just don't believe 

17 

that there has been any proof or showing 

18 

that the elimination of this contract is 

19 

going to make the employer any better. 

20 

Counsel, I think, put his finger 

21 

on it in one of his questions on cross 

22 

exaaination to Hr. Colavito, where he said. 

23 

in part, if he had prtSp^ financing and 

24 

^•P^^*ii 2 *tion - - there has been no testl- 

25 

mony here that it is not lack of such 
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financing and capitalization that is 
the cause of it. 

That it is Local 4S5 and not such 
financing and capitalization. Under 
Local 455 and with a competitive contract 
with the employer group, am I to argue 
that it*s because of Local 455 that it 
grewf - - I could just as easily take 
credit and Mr. Colavito could just as ' 
easily take credit for the growth. 

Itwould be just as sensible and 
arguable that now he is losing money and 
it's Local 455’s fault. 

It now remains that the contract 
with Local 455, it's one of the elements 
that go to make up this Debtor's business. 
There should have been some kind of treat* 
ment of all of the Debtor's problems, some 
analysis upon which you could be asked to 
w»kc a reasonable decision that, yes, 
this contract is onerous and yes, eliminating 
this contract will make it viable for the 
employer. 
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There simply is no such proof 

here. 

We also have the fact, Your 
Honor, that in spite of doing what he 
wants to do, since the strike in February, 
1973, the employer has by his own testi- 
mony, still been losing money in 1973, 

Even though he has been running 
the business without any Local 455 inter¬ 
ference, he is still in the position of 
losing money. 

I offer that to suggest 4 gain that 
the proof shows that Local 455's contract 
is not the rudimentary basis of this em¬ 
ployer's problems, 

I would suggest. Your Honor, that 
an employer who reduces his operations from 
a fifteen man shop to a one man shop after 
« strike, as he testified that he did this, 
his testimony was the strike was one day, 
Mr. Colavito's testimony was the strike 
was one week - - shows such an emotional 
reaction to situations that 1 query whether 
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or not this approach - - this problem 
might be the basis for the difficulties 
in which the Debtor finds itself. 

I don't know the answer. I submit 
we have not been given any kind of proof 
to show that the employer's problems are 
not due, one, to maybe difficulties in 
his own management; two, lack of adequate 
financing; three, lack of adequate 
capitalization; four, over-extension of 
himself in purchasing this equipment. 

He certainly did not confer with 
the union before buying the equipment to 
find out - - ask their expertise whether 
this would help him to grow or not. 

He felt he knew what he was doing 
when he did it. He didn't ask to take 
us into his confidence at that time. 

THE JUDGE: Isn't it conceivable 
though that while the union contract might 
not be the sine quo non with respect to 
the losses, nevertheless it might be the 
answer with regard to coming out from 
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under his situation? 

In other words, it is co’^'^eivable 
that other factors contributed to his 
deteriorating situation, but that never¬ 
theless the existence of the contract 
might prevent him from coming out of 
it, while it along may not have been the 
reason for it? 

Not only it along, but it might 
not have even contributed to his financial 
demise, but that its existence might pre¬ 
vent him from breathing new life into 
the organization. 

MR. KLEIN: That I submit first 
there has been no proof of that. 

We have had no proof that changing 
the contract is going to enable him to 
survive. 

As a matter of fact, we have proof 
that he has been operating his own way 
since the beginning of the year, that he 
has stopped making his payments on the 
trucks, I believe it was, seven months 
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ego, which is after ho stopped complying 
with the contract. 

There has been no showing that 
this contract is even going to cure it. 

There has been no showing of 
either, that it can cure or either that 
it is the cause. 

I reiterate, there has been no 
showing of either one. Similarly, I 
think, if the employer were interested 
in good faith in operating rather than 
Just getting rid of Local 455, he would 
have come in here with some sort of plan 
which says, "Look, I have to reduce all 
of my things by ten percent. I want this 
one reduced". 

If he says, "I want this and that 
and that and the other reduced and if they 
are reduced, I can survive by this amount". 

By singling out the Local 455 con- 
tJ^act as the only one of the executorv 
contracts to be set aside without any 
proof that is the cause or can cure his 
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problem, I think is totally unwarranted. 

I point out that the question of 
or loss - - I ara not even satis* 
fied that there is a showing, a sufficient 
showing of profit or loss. 

The $18,000 figure which was 
testified to initially on direct exami¬ 
nation yesterday as the profit for 1972 
same figure which the accountant 
who testified for us today said would be 
the profit for 1972, the same number, 
$18,000, if the inventory as listed on 
the worksheet for the three months ending 
January 31, 1973 were the inventory for 
the preceding year. 

So there is Just such a total 
failure of proof to carry the burden that 
is required to set aside the executory con- 
that I don't oven think it's neces¬ 
sary to go into the questions of whether 
or not a collective bargaining agreement 
with the loss of pension rights, et cetera, 
should he cancelled at all. 
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I think that is adequately 
treated in our Briefs. 

I don't want to repeat the 
argument here. But I think on the 
basis of the proof that the employer 
has submitted, he has just simply not 
carried his burden. 

He has had a dry run, if you will, 
since February of 1973 and by his own 
testimony, he is still losing money in 
1973. 

We have had no proof • <• the proof 
that he lost money in *72 and that he lost 
money the first three months of '73 de¬ 
pends upon an inventory. 

We have had no proof of that in¬ 
ventory. 

Again, we show that if you used 
the figures from the '72 inventory as 
the beginning inventory during the last 
three months before the strike, he made 
money in '73. 

I say there is a total failure of 
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proof here and the Petition, the Ap¬ 
plication must he denied for that reason. 

MR. CRANER; The only thing I 
would like to add is the only executory 
contract that we are talking about is 
this collective bargaining agreement. 

All our other contracts are se¬ 
cured creditors. 

We have, in effect, set those 
aside by not paying them, we are not 
paying for equipment, we are not paying 
for our trucks. 

It is not as if everyone is taken 
care of except the union, somehow we have 
just singled out the union. 

Also, we have chosen to avail 
ourselves of the assistance of the 
Chapter XI proceeding. 

We could have also gone into Bank¬ 
ruptcy and walked away from the whole thing. 
We are trying to save the whole situation, 
that's what this Court is for. 

Mr. Klein is very, very silent as 
to the alternatives. 
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Mr. Klein can say, "Go on out, 
pay the rate we want, you know, it's 
a rough world out there". 

If we go Bankrupt, I am sure 
there are other shops for them to 
organize. 

We are here because we feel that 
if there is ever any economic salvation 
for this company, it's before this Court. 

I think what Mr. Klein has for¬ 
gotten about is that this is a Bankruptcy 
Court, not a general Court of Law. 

We are interested in Bankruptcy 
natters here and the status of a matter 
in Chapter XI. 

We are dealing with a very sick 
corporation or it wouldn't be this deep 
in debt. 

I think the Schedules are before 
the Court. A lot of money is owed here. 

Mr. Palatnik can walk away from 
this and start over again; the creditors 
can't. 
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Wo hope that on behalf of the 
creditors and, of course, on belialf of 
Mr. Palatnik, we don't want to say that 
he is doing this just for liis creditors, 
that a mutual benefit will cone by 
granting this motion and a plan granted. 

Now, the last thing is because of 
the sensitivity of this matter, I think 
any prospective investor would be very, 
very loathe to say I am going to help get 
a union out and then I will do business 
with you. 

If A company or a prospective 
investor disclosed himself prematurely 
and this notion were denied, this could 
be very, very embarrassing and very awkward 
to a prospective investor. 

It Is for that reason that we can¬ 
not disclose the people whom we have been 
talking about. 

I think it should be pointed out 
to Mr. Klein that in matters such as this, 
with sensitive negotiations, not just with 
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• labor union, but many matters in¬ 
volving! a company in Chapter XI, it is 
not unusual to hold back on a plan until 
the prospective investor is satisfied, 
before there is disclosure. 

Because, after all, we need some¬ 
one, they don't need us. 

MR. KLEIN: One brief reply, the 
word that a prospective investor wants to 
get the union out - - this is a repetition 

of the language that I questioned the 

a 

Debtor's President about this morning - - 
and yesterday - - was this investor 
desirous of Just eliminating some of the 
aspects of the collective bargaining agree¬ 
ment or "Getting the union out". 

MR. CRANER: The union is there. 

MR. KLEIN: That was the phrase 
that was used just now and that was the 
phrase used yesterday. 

MR. CRANER: I pointed out to the 
Judge we can't get the union out. 

THE JUDGE: I would like to hear 
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MR. KLEIN: The testimony was 
y**^*^^*y that these people were pre¬ 
pared to give financing so long as 
there was no contract with Local 4SS, 

The language as I wrote it down, 
reluctant to enter into an agreement so 
long as 453 has a contract. 

MR. CRAMER: That's true. 

^IR. KLEIN: That means get rid of 
Local 455. 


MR. CRANER: Economically, yes. 

MR. KLEIN: When we started 
talking about using the Chapter XI pro¬ 
ceedings to get Local 455 out altogether, 
then Your Honor, we have to consider the 
National Labor Relations Act policies. 

1^ th*t is the real underlying 
reason here that he can't get financing 
unless • - because somebody says so long 
as Local 435 is in the picture, I am not 
going to provide you with financing and I 
say. Your Honor, you have to consider the 
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policies of the National Labor Re* 
lations Act and say that if that's the 
basis for it» I have to deny the relief. 

Because, this Court cannot per* 
mit itself to be used as a tool to 
violate the National Labor Relations 
Act. 

MR. CRANER: Mr. Klein wants to 
make that the issue. That's why he goes 
back to that time after time. 

We cannot get the union out. 
Whatever rights the union has will re* 
main regardless of what this Court does. 

What we want to do and what Mr. 
Palatnik testified in direct response to 
the Court's own question, we cannot live 
with this * * with the economic aspects 
of this contract. 

That's what we seek for this Court 
to abrogate. 

The union * * whatever rights the 
union has and any investor will have to 
talk and look into that with his eyes open. 
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will remain. 

Vfhat we do want to avoid is 
having to pay wages mandated by Local 
455. 

That we cannot do and that an 
investor is not going to go along with 
and I don’t blame them. 

THE JUDGE: I think we have 
covered it pretty much. Decision Reserved. 
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respondent's exhibit "B" 

IN EVIDENCE - CONTRACT 


IT IS HEREBY STIPULATED AND AGREED by and 
^twe.„ KEVIN STEEL PRODUCTS, INC. (hereinafter 
•company-) and SHOPMEN'S LOCAL UNION #455, lABSOIW, 
APL-CIO (hereinafter -Union*) as follcws: 

1- The present collective bargaining 

agreement between the parties effective July i, 1970 

which by its terms expires June 30, 1973 is hereby 

extended to and including June 30, 1974 with the 

"odifioations set forth below. However, should the 

^al 455 Standard Independent Agreement (hereinafter 

■Independent Agreement-) effective subsequent to 

June 30, 1973, cover a longer period than above 

provided, the extended agreement between the parties 

-hall conform to the expiration date of the Independent 
Agreement. 

2. The extended agreement between the 
parties shall be modified to include all changes in 
terms and conditions of employment, all increases 
rn wages, fringe benefits, additional contributions 
to the Funds, and any reduction in hours which may 
be provided for in the Independent Agreement, such 
Modifications to be in the same amounts and on the 
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same effective dates as provided In the Independent 
Agreement. 

3. The Company agrees that regardless of 
any Increased benefit concerning welding shields or 
safety shoes provided In the Independent Agreement 
effective subsequent to July 1, 1973, the Company 
will, effective July 1, 1973, provided not less than 
the welding shields and safety shoes called for In 
the current Independent Agreement. 

4. The Union agrees that It will not 
engage In any strike against the Company for the 
duration of Its contract as herein extended, except 
as Is specifically permitted under the terms thereof, 
except If the Company performs the work of or acts 

as a subcontractor for any other Company against 
which the Union Is conducting a strike. In which 
event the Union may remove Its members from the 
plant until such work or subcontracting Is discon¬ 
tinued and also pays the employees who are on strike 
their regular rate of pay for all time not worked 

I 

during such strike. 

Dated: New York, New York 

1973 

f 

j 
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KEVIN STEEL PRODUCTS, INC. 


BY; 


SHOPMEN'S LOCAL UNION «455, 
lABSOIW, AFL-CIO 



AOIIIMINT 

httWHK 

•NOMMN*t iOCM. UMON NO. 4SS 

•fHw 

MiaNAVIOHM. ASSOCIATION or 
■■ioos,STtucn«Ai 
and OtNAMMTAL NON WORKM 

tnrrrr -* wMi A.rA.-c.i.o.) 


M—alCiiwr— v 

f__ 

*■» 


t WrelN* D>t* July 1,1973 






AGREEMENT 

THIS AGREEMENT, executed end effective m of 


the.d*yof .. 

19...., by and between ... 

(Name •>f Company) 


(Street Addreu) 


(City) (State) 

(including iti successor or assigns), hereinafter 
referred to as the “Company,” and Shopmen’s Local 
Union No. 455 of the International Association of 
Bridge, Structural and Ornamental Iron Workers 
(AFL-CIO), hereinafter referred to as th,* “Union,” a* 
the agent for ard acting in behalf of the Company’s 
production a' J maintenance employeees, as the 
terms “product.'>n and maintenance employees” are 
defined in Section 1 hereof. 

Should the Company sell its plant or plants covered 
by the Agreement to a Company which does not have 
a contract with the Union, or should the Company 
sell or merge its plant or plants or operations with a 
, Company which does not have a contract with the 
Union, the purchaser of such plamt or plants, and/or 
the merged Company shall abide by the terms set 
forth in this Agreement, beginning with the date of 
purchase or merger until this Agreement expires. 

Should the Company move its plant or plants to a 
new location or locality outside the Metropolitan 
area, or merge iu operations with those of another 
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Company located oui.ide the Metropolitan area 
whicMoe. not have a contract with the V'T*'’"' 
its operations to a Company located outside the Met¬ 
ropolitan area which does not 

thTunion, the Company, mer^ed Company, or 
purchaser shall continue to be bound by the terms of 
thU Apeement until its expiration date 
WITNESSETH THAT THE PARTIES HAVE 
agreed as F0UX)WS: 

Section 1. Bargaining Unit 

This agreement shall be applicable to all pr^uc- 
tion and maintenance employees "''‘“d'ng plan 
“laical employees of the C^impany (hereinafter 
r^rred to as ‘ cmplovees") engaged in the fabrication 
and/or manufacture of all ferrous and non-ferrous 
metals, iron, steel, and other metal products. incli|d- 
ing plastic products, also all maintenance 
„f the CAimpanv engaged in maintaining "'a* *' ""Y 
and equipment and other maintenance >r 

about^he (’.ompanv's shop or shops, and to work ^ne 
bv such prodiinion and maintenance employees. Tl^ 
igreenient is not intended and shall no. be con.truH 
lo extend to ollice clerical employees. 
dents or lo employees vs ho are represented by any 
Jher union afflicted with the AFL-CIO with whom 
the Companv has signed a 

agreement This agreement is not intended and shall 
not be construed to extend to erection. 
construction work, or to employees engaged in such 

work. 

Section 2. International Union. 

The International Association of 
and Ornamental Iron Workers, the parent body of the 
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Union (hereinafter referred to as the •international ) 
is not a party to this aRirement and siiinlarlv shall 
have no right to redress thereunder against the Caim- 
oany for the breach hereof. However, before this 
aneement and any amendments thereto may become 
Ending and effective, the International must approve 
this agreement and/or such amendments as to forrri^ 
Such approval by the International as to form shall 
not be ronstrued to make the International a party to 
this agreement or any amendments thereto or make 
said International, or any of its officers or agents, re¬ 
sponsible or liable for any breach of this agreement or 
iny amendments thereto; and similarly such approv^ 
by the International as to form shall not be cimstrued 
to give said International, or any of its officers or 
agents, any right of redress against the Company for 
breach hereof 


Section 3. Union Recognition 

The Company recognizes the Union as the 
exclusive representative and agent ol all of the Com¬ 
pany’s production, maintenance and plant cleritai 
(TOployees as defined in Section 1 hereof, for the pur- 
puMs of collective bargaining with lespcct to rates ol 
wages, houn of employment and other condi¬ 
tions of employment. 


Section 4. Union Security. 

(A1 Each of the Company’s employees included in 
the bargaining unit described and set forth in St^ion 
I hereof shall, as a condition of employment be or 
become a member of the Union not later than the 
thirty-first day following the effective date of this 
Agreement, or not later than the thirty-first day 
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following the beginning of hu or ^ emptoyn^t. 
whichever it the Inter; nnd each tuch entployee thnll, 
u • condition of continued employment, lemnin • 
member of the Union in good standing to the extent 
authorized by Section 8(a) (3) of the Labor 
Management Relationi Act, 1947. 

(B) Upon receipt of a written notice from the 
Union that an employee hat not acquired mem¬ 
bership in the Union or has not mainuined h» or her 
membership in good standing therein m J®; 

in Subsection (a) of this Section, the Com^ny shall 
notify such employee that as a c®"***?*®" 
employment he or she must comply wi^ the 
provisions of Subsection (A) above within the ne« 
Succeeding three (3) work days; arid if. at the end ^ 
such three (3) work days, the employe does not fi¬ 
nish the Company documentary proof of compliance, 

such employee shall be discharged. .u . 

(C) The Company agrees that in the event that it 
requires additional employees in the cUsiifications of 
employment covered by this Agreement, it shall hire 
such additional employees from an employment office 
operated by the Union. In the event that said 
employment office is unable to supply help satisfac¬ 
tory to the Company within three (3) working days 
following the request, the Company »h«Jl be fi« to 
hire in the open market. The facilities of t^ 
Employment office operated by the Union shMl be 
made available to both members and non-members oi 
the Union and the Union warrants that in the 
operation of said employment agency and in referrals 
to the Company it will not discriminate against any 
individual applicant for employment because ol 
non-membership in the Union or otherwise 
coerce such applicant because of non-membership in 
the Union. Any employee hired from the open marke 
shall, promptly following his employment, be 
required to register -nd secure a registration slip as 
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evidence of *uch regiicralcon at the Union 
employment office for the purpote of anitting the 
Union in administering this Agreement, and in ob¬ 
serving and maintaining the standards desired by the 
Company in Riling vacancies. The Company shall 
promptly notify the Union whenever such employees 
are hired. 

(D) The expense of maintaining the Employment 
Office shall be borne by all individuals registered for 
employment through it. Said individuals shall be 
pUced on a roster maintained in the Employment 
Office and shall be known as “Registranu.” Regis¬ 
trants who are not members of the Union shall be 
required to pay a sum not in excess of the pro rata 
share of the expenses of maintaining and operating 
the Employment Office which is being borne by each 
Union member. Payment of his pro rata share of c». 
penses is to be made by the Registrant to the Union at 
the Employment Office for each month in which he is 
registered. Failure of a Registrant to make such 
payment or to comply with the rules of the hiring hall 
uniformly applied (which shall not be in conflict with 
any applicable law), shall result in the removal of his 
name from the roster. 

(E) 1. Selection of applicants for referral to jobs 
sha!' be on a non-discriminatory basis and shall not be 
based on or in any way affected by union mem¬ 
bership, by-laws, rules, regulations, constitutional 
provisionii. or by any other aspect or obligation of 
Union membership, policies, or requirements or by race, 
creed or color. 

2. The parties to this agreement shall post in places 
where notice to employees and applicants for 
employment are customarily posted, namely at the 
employment office of each Company, and of the local 
union, all provisions relating to the functioning of the 
hiring arrangement. 

3. Should any part hereof or any provisions herein 
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mnuincd be ren«leiTd or declared illeKal, invalid or 
in unfair labor practice by reaion of an exitting or 
Kibarquenily enacted legixlation, or by the deciiion of 
any authorised government agency, the remaining 
pnrtiont hereof shall not be aflerted thereby: provid¬ 
ed, however, in such contingency the parties shall 
meet and negotiate with respect to substitute 
provisions for those parts or provisions rendered or 
dt,. 4 ared illegal, invalid or an unfair labor practice. 

Section 5. Check-off of Union Duee. 

(A) Upon receipt of an authorisation signed by 
any employee to whom this agreement is applicable, 
the Company shall, pursuant to the provisions of such 
authorisation, deduct from such employee's earnings, 
on the first pay-day in each month, the amount owed 
to the Union by each such employee for Union dues; 
howeser, should any such employee have no earnings 
due him or her on the first pay-day in any month or 
should such employee’s earnings be less than the 
amount such employee owes the Union for dues, then, 
in that event, the deduction shall be made from the 
employee’s earnings on the next succeeding pay-day 
on which his or her earnings are sufficient to cover the 
amount of dues owed to the Union by such employee. 
On or before the lOth day of each month, the Com¬ 
pany shall mail to the Financial Secretary of the 
Union a check made payable to the Union for the 
amount of dues the Company has withheld during 
such month, which shall be accompanied by a list, in 
duplicate, containing the names of the employees and 
the amount deducted from each such employee’s 
earnings. Upon receipt of such check and list, said 
Financial Secretary of the Union shall sign one copy 
of such list, acknowledging receipt thereof, and 
promptly return such signed list to the Company. 




(B) The Union shall keep the Company informed. 

writing, of the amount of dues, including the 
nount ^delinquent dues owed by each employee, if 
ly. As of the effective date of this Agreement, the 
nion dues are $10.00 per month. Such dues shall not 
! changed except in accordance with the applicable 
t>visions of the International Constitution and/or 
y-Laws of the Union and, in such event, the Finan- 
al Secretary of the Union shall notify the Company, 

1 writing, and the amount of monthly dues as so 
lan^ shall thereafter be deducted by the Com- 
any from each such employee’s earnings. The 
forementioned authoriiation directing the Company 
) make the deductions as hereinabove proviiled for, 
-hen signed by .tn employee, shall be irrevocable for 
Te duration of this Agreement or for a period of one 
I) year, whichever date occurs first, and in the event 
ny such employee desires to revoke such authoriza- 
lon on either of such dates, written notice thereof 
hall be given by such employee to the Company in 
ccordance with the applicable provisions of such 
uthorization, and the Company agrees to furnish the 
Jnion a copy of such notice. 

(C) It is expressly understood and agreed that, 
ipon receipt of proper proof, the Union will refund to 
he Company, or to the employee involved, any 
Jnion dues erroneously withheld from an employee s 
utmings by the Ckimpany and paid to the Union. 


Section 6. Hours of Work. 

Seven and one-half (7'/4) consecutive hours, 
exclusive of the lunch period shall constitute a basic 
workday, and five (5) days, Monday through Friday 
(not to exceed 37'A hours work), shall constitute a 
basic workweek for the first shift. 

In the second and third shifu, if any, the basic 
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workday shall consiti of six and one-half (6Vy) 
co ns ecutive hours, exclusive of the lunch period, with 
pay for seven and one-half (7^) hours (one and one- 
sixth (I 1/6) times ’he regular hourly rate of the 
employee in question): and five (5) such basic six and 
one-half (6V4) hour days, Monday through Friday 
(not to exceed thirty-two and one-half (32W) hours) 
shall constitute a ba^c workweek for such shifts. 

The Company shall maintain a regular schedule for 
the first shift forty (40) hours of work per week, con¬ 
sisting of eight (8) hours per day and for the second 
and third shift thirty-five (35) hours of work per week, 
consisting of seven (7) hours per day, with pay for 
eight (8) hours (one and one-seventh (I 1/7) times the 
tegular hourly rate of the employee in question), and 
the employees shall be obliged to work such regularly 
scheduled workday and wc^week, and the Employer 
shall be obliged to maintain such workday and 
workweek for the entire contract period. 

The regular starting time and quitting time of the 
various shifts, as herein provided for, may be changed 
from time to time by mutual agreement between the 
Company and the Union. 


Section 7. Ovcrtim* Pay. 

(A) The first one-half ('/i) hour of work immedi- 
atdy following the end of the basic workday shall be 
compensated lor at the regular straight time hourly 
rate. 

(B) All work done by an employee before or after 
the regular work hours of any shift (i.e., eight (8) 
hours for the first shift and seven (7) hours for all other 
shifts), or of the regular workweek, shall be paid for at 
overtime rates as hereinafter provided. 

(C) Overtime pay shall lx computed as follows: 
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Overtime rales for work jr^Tformed Monday through 
Thursday shall be paid at the rale of time and 
one-half for the first ivr.< (2) overtime hours and 
thereafter at the rate of double-lime. Overtime rates 
for work performed on Friday shall be paid for at the 
rate of double-lime, it being understood no wtirk sltall 
be performed Friday beyond the hours regularly 
worked on Fridays, except the loading and unloading 
of trucks, and in cases of emergencies. 

(D) All work performed on Saturday and Sunday 
shall be paid for at the rate of double-time, it being 
understood that no work shall be performed on Sa¬ 
turdays or Sundays, except as provided in Subsection 
(F) below. 

(E) All work done on any recognised holiday, or 
day observed as such, as provided in Section 8 of this 
Agreement, shall be paid for at three (3) limes the 
employee's current regular straight-time hourly rate 
However, employees assigned to the third shift for the 
day preening such holiday, or day observed as such, 
shall complete such shift on the morning of such 
holiday at the rate applicable for the preceding day 

(F) No work shall be performed on Saturdays. 
Sundays, or any recognized holidays, or days observed 
as such, unless and until an official representative of 
..te Union is notified verbally and confirmed m writ¬ 
ing by a representative of the Company, such no¬ 
tification shall specify the names of all employees who 
are scheduled to work on such Saturday, Sunday or 
holiday or day obaerved as such. Should the Company 
fail to provide such notification, the Company shall 
contribute to the Union’s Sick and Disabled Fund an 
amount equal to eight (8) hours pay for each 
employee who worked on such Saturday, Sunday, or 
holiday, or day observed as such. 

(G) When employees who have acquired three (3) 
months of seniority are on layoff, tto overtime work 
shall be performed (except in cases of extreme emer- 
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gency) which is covered by the classification in which 
such laid-off employee is classified. 

(H) There shall be no discrimination in the as¬ 
signment of overtime work; and overtime work shall, 
imofar as practical, be allocated equitably among the 
employees classified in the classification covering the 
worii operation which is to be performed on ar. over¬ 
time basis. However, the shop steward shall be one of 
the employees assigned to overtime work. 

(I) When overtime work is to be performed during 
the regular workweek, Monday through Friday, 
employees designated to perform such overtime work 
shall be given notice thereoi no later than the end of 
the lunch break. 

(J) Theie shall be no discipline imposed on any 
emplos'ce for his refusal to work overtime. 

Section 8. Holidays. 

(A) For the purpose of this Agreement, New 
Year's Dav, Lincoln's Birthday, Washington’s Birth- 
dav, (rood Friday, Decoration Day, Fourth of July, 
l.abor Day, Veteran's Day, F,lection Day, 1 hanks- 
giving Day, the day following Thanksgiving Day, the 
last working day before Christmas and C'hristmas 
Day or davs observed as such, shall be recognized as 
holidays. Should any of the foregoing holidays occur 
on Sunday, the following Monday instead of such 
Sunday shall be recognized and observed as the 
holiday in question No work of any description shall 
be performed on Labor Day, except in the case of 
extreme emergency. 

(B) The above holidays or days observed as such, 
shall be paid holidays, i.e., eight (8) hours straight 
time shall be paid therefor when no work is performed 
on any of such days, regardless of the day of the week 
upon which any such holiday occurs, including a 
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holiday (hat occun or is observed on Saturday 
Holidays that occur during the vacation period of any 
employee shall be paid for in addition to vacation 
pay. 

(C) In order for an employee to be eligible to be 
paid eight (8) hours straight time pay when no work is 
performed on any of the holidays specified in subsec¬ 
tion (A) above, or days observed as such, he must have 
performed work for the Company during the 
scheduled workweek in which the holiday occurs or is 
observed, unless failure to perform work during such 
week was because of being on paid vacation, as 
hereinafter provided for in this Agreement, or because 
of confirmed illness or injury that occurred or com¬ 
menced during the sixty (60) days immediately 
preceding the holiday in question, or for such other 
absence as shall have been auihon/,ed, dim ted or 
approved by the C^ompany. New employees hired 
dunng the workweek in which a holidav occurs, shall 
not be .. ‘'lied to pay for such holiday when no work 
is performet, on such day by such employee, unless 
such employee performs work on a regular workdav in 
the workweek prior to the occurrence of the holidav in 
question. 


Section 9 Reporting Pay and/or Allowed Pay 

(A) Any employee .irdered to reprirt to work by an 
authorized Representative of the Company and who 
is not put to work, or who shall have appeared for 
work on a regular workday without previously having 
been informed by an authorized Representative of (he 
Ckimpany not to report, shall, if able and willing to 
work, be paid for four (4) hours at the applicable rate 
for such day. 

(B) Any employee commencing work on any day 
shall, unless failure to continue to work is due to (he 

II 
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voluntary act or fault of the employee, or through an 
Act of Gorf, be paid for not lets than eight (8) hour* at 
the applicable rate for inch day. It is undenttootl that 
an Act of God shall include, among other thing*, such 
thing* as fire of any nature, flood, failure of electricity 
or other sources of power beyond the contro of the 

Company. , 

In the event that an Act of Ood prevents employees 
from continuing to work, the Company shall keep the 
employees available at the premises for two (2) hour* 
during which they shall perform as directed_ In the 
event that an Act of God occurs during the first two 
(2) hour* the employees shall be paid a minirnuni of 
four ( 4 ) hours. If an Act of God occurs after the first 
two (2) hours, the men shall be paid the actual time 
worked plus two (2) hours, but in no event shall any 
employee be paid more than a full day’s pay plus pay 
for overtime worked. 

(C) Any person who is sent by the Lnion to the 
Company’s shop, in response to a request made by an 
authorized Representative of the ('.ompany, 

able and willing to work and is not put to work, be 
paid for three (S) hours pay at the applicable rate for 
the work operation such person would have otherwise 
been as.signcd to, if such plant is in production 

(D) Any employee injured at the Company s plant, 
who is sent to a doctor and returns to work during his 
or her regular working hours the same day, shall be 
paid by the Company the applicable wage rate for 
such time thereby lost on such day by such employee; 
and if he or she shall, on any subsequent day on which 
he or she performs work for the Company, go to the 
doctor for treatment of such injury during his or her reg¬ 
ular working houis or be called to attend a com^n- 
sation hearing in such case, he or she shall be paid by 
the Company the applicable wage rate for such time 
thereby lost on such day by such employee, but in no 
event for more than two (2) hearings on any one iii- 
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jury. Should an injured employee be admitted to a 
hospital or be instructed by the Company or the 
doctor to refrain from performing further work on the 
day such employee is injured, such employee shall 
receive the applicable hourly rate for the entire 
workday. 

Section 10. Grievances and/or Arbitration 
Procedures. 

(A) A chief Shop Steward and'- one (I) or more 
Shop Stewards shall be appointee ' y the Union from 
among the employees who are employed by the 
Company. Shop .Stewards shall not be discharged or 
discriminated against for performing the duties 
required of a Steward, and in cases of layoffs and 
re-hires, the (^hief .Shop Steward shall be recognized 
as having a seniority status which is in excess of the 
seniority status of all other employees within his clas¬ 
sification. Before a Shop Steward shall be laid off or 
discharged, the Company shall notify the Union, in 
writing, of such layoff or discharge, and a joint meet¬ 
ing between a designated represcntative(s) of the 
Union and a designated reprrsentativr(s) of the 
Ckimpany shall be held to determine the justiheation 
for such layoff or discharge If the discharge of any 
Steward is contested by the Union, the Steward shall 
remain on the job until such time as there is an arbi¬ 
trator's decision sustaining such discharge providing 
that the Union institutes the said arbitration within 
five (5) days after notificaiion of the discharge. If ihe 
Company violates this clause, the Union shall have 
the right to withdraw the employees, who shall suffer 
no loss of wages as a result theretif 

(B) The (ihief .Shop Steward anrI/or Shop 
.Stewards shall have authority to meet with represen¬ 
tatives of the Company, individually or as a Com- 
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mittee. to repreiftit the employees covered by this 
agreement for the purpose of adjusting complaints, 
disputes or grievances which may be submitted to 
such Stewards by an aggrieved employee or 
employees. In the event such Stewards are unable to 
obtain pniper adjustment of such contplaints, dis¬ 
putes or grievances as a result of such meeting with 
representatives of the C>>mpany, the matter in ques¬ 
tion shall be referred to the Business Agent(s) of the 
Union for the purpose of obtaining proper settlement 
of the matter in question, and in the event the 
Business .Agent(s) of the Union and representative of 
the Company are unable to settle such complaints, 
disputes or grievances, same shall be referred to arbi¬ 
tration as hereinafter provided for in this section. 

(C) The Shop Stewards provided for and men¬ 
tioned T this Section shall have and pos-sess power 
and auihoiity to act for and bind the Union, only in 
connection with those functions, rights, obligations, 
and matters provided for in this agreement. 1 hey 
shall not have, or lie deemed to have, any other 
anlhoritv to act for or bind the Union. 

(I» Any dilferrme, grievanee. or dispute which is 
not settled, as hrreinalaive provided lor in this Sei lion 
and an\ ddfeieme oi ilispnie la-iw<s n the < .oinpany 
and the Union aiising out ol ibis .\gieeinenl oi as to 
the nie.ining, application or allegeil violation ol .iiiy 
provision, or provisions of this agieenieni shall, iqion 
request of either parly to this Agm inenl la- siibniil- 
led to an aibilraloi designated by the Anierican .Ar- 
bitialion Assia iaiion, in an ordance with its rules and 
irgiilalions " I he Arbitrator's decision shall lie linal 
and binding U(M)n the einplovee(s) involved and mion 
the parlies to this Agreement ' 

(K) llie foregoing provisions for aibilialion are not 
intended and shall not lie miisiriied as in any wise- 
qualifying Ol making siibjei i to i liange any term or 
condition of employment s|)erilically i civered by this 
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Agreement. The expense of the arbitrator shall be 
borne fifty (50%) percent by the Company and fifty 
(50%) percent by the Union. 

Soctlon 11. Strikes and Lockouts 

(A) The Company agrees not to cause, permit or 
engage in any lockout of its employees during the 
term of this agreement, except for refusal of the Union 
to submit to arbitration in accordance with Section 
10, or failure on the part of the Union to carry out the 
award of the arbitrator. The Union agrees that it will 
not, nor will its members in concert, during the term 
of this Agreement, cause, permit, or take pan in any 
strike, picketing, sit-down, stand-in. intentional slow¬ 
down or cunailment or restriction of production or 
interference with work in or about the Oimpany’s 
plant(s) or premises, except for refusal of the Com- 
|iany to submit to arbitration in accordance with 
Scftion 10, or the failure on the part o' the f.;ompany 
to carry out the award of the arbitrator or where 
herein otherwisi- sfiecifically provided. 

(B) The term "intentional slow-down of produc¬ 
tion” sliall mean a tondilioii of willful restriction of 
priMliiclioii by an employee which is within such 
employee's reasonable control 

(C) .Should an employee or employees eiiKage in 
any strike, picketing, sil-<lown, stand-in, intciitioiial 
slow-rlown Of ciirtailmciil or restriction of pnaliii tion 
or ititerlereiKe with work in <ir alamt the (aimpany's 
plant(x) or premises liefore a grievance has lieen sub¬ 
mitted, ax pnivideil for in Section 10, or during the 
|irri<Mi a grievance is la-iiig prix essed, in accordance 
with the provisions of Section lU, including the arbi¬ 
tration pisivisions thernif, and should the Uompany 
notify the Union or any of its oAicers of such action, a 
Kepreteniative of the Union shall, as promptly as 




ponitle, iiwlruct -ich employees to fonhwith cc^ 
such action and promptly return to their respective 
jobs and comply with the applicable provisions of this 

agreement. , 

(D) The Company agrees that in consitterati^ ol 
the performance by the Union as set forth in Sub^- 
tion (C) above with respect to any strike, picketing, 
sit-down, stand-in, intentional slow-down or curtail¬ 
ment or restriction of production or interference with 
work it or about the Company’s plant(s) or premises 
which <s contrary to the provisions of this Section, 
there hall be no liability for damages on the part of 
the Union, its officers, agenu, or members for breach 
of contract, by suit or otherwise. 

(E) Employees to whom this agreement is 
applicable shall not be required in the cour^ of their 
employment to cross any picket line esublish^ in 
connection with any labor dispute, nor shall any 
employee be discharged or disciplined for refusal to 
crou any such picket line. 


Section 12. Plant visitation 

Busini-ss Agents and/or min i auth<;nred represen¬ 
tatives of the Union shall lie (M rniiited to enter the 
shop of any Coiii(>any, lo whom this agreement i» 
applicable, without undue delay, al any tune during 
which any employees are working lor the purpose of 
investigating complaints and/or working conditions. 


Sec'ion 13. Seniority. 

(A) Employees shall be regarded as probationary 
emplovees until they have worked for the Omfwny 
within the bargaining unit described and sc i forth in 
Section I of this agreement foi a period of thirty (.K)) 
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days, and during such probationary period, luch 
probationary employees may be laid off or 
discharged without reference to length of service. 
When employees complete the aforementioned 
probationary period, they shall have a seniority status 
in their classification in accordance with their length 
of continuous service from the date of hiring. Layoffs 
due to lade of work, illness of the employee, or for 
other causes not due to the voluntary act or fault oi 
the employee shall not constitute interruptions of 
continuous service, as those terms are used in this 
Section; and the employee’s seniority status shall not 
be affected by such interruptions; provided, however, 
the continuous service of any employee and his or her 
seniority status based thereon shall be terminated for 
the following reasons: 


1. Absence from wttrk for three (3) consecutive 
days without notifying the Company of the 
reason for such absence, unless the employee can 
prove that his or her failure to give such notice 
was due to circumstances beyond his or her 
control. 

2. Failure to report for work and return to work 
when laid off, within seven (7) days after being 
notified by certified mail requesting him or her 
to do so. Any employee who is laid off shall keep 
the (kimpany advised, in writing, of his or her 
t orrent address, and the (amipany shall notify 
siit h eiiiployee, by certified mail addressed to 
such addn-ss, when an opening is available for 
him or her in line with his or her seniority status. 
Such notiie shall s()ecify the date and hour to 
report for work. A copy of such imtice shall lie 
given to the Shop Steward within twenty-four 
(24) hnura after same is mailed or sent Upon 
receipt of such written notice, the employee will 
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notify the Company whether or not he or she 
will report for work at the lime requested. 

3. Discharge for proper cause. 

4. When an employee resigns, quits, or accepts a 
position with the Company which is not 
included in the bargaining unit. 

5. Failure of an employee to report to work and 
return to work following the conclusion of an 
approved leave of absence, as provided for in this 
agreement. 

6. When an employee has not performed any work 
for the Company, within the bargaining unit, for 
eighteen (18) consecutive months, for reasons 
other than injury or illness. 

(B) In all cases of promotions (except to super¬ 
visory positions not covered by this agreement) and in 
all cases of increase or decrease of forces, employees 
shall lie given preferrme in their classilicalinn in ac- 
conlance with their length of tonliniious service. 
Employees may be given a temporfcry promotion with 
a trial (x-riod of thirty (:W)) days, and in such event the 
employees involved shall be paid the appnipriate rate 
pnivided for elsewhere in this agreement for the work 
operation to which the rniployee(s) is trni|>orarily 
promoteil. If a layoff ox itrs in llic < lassilication Irom 
which the cmplovee was promoted within ninety (90) 
days of that promotion, that employee must be 
demoted for purposes of layofl. 

(Ci) No employee in a higher rated classification 
shall do the work of an employee in a lower rated 
classification if it results In the layoff of an employee 
in the lower rated classification with greater seniority 
(D) If during the term of the agreement, the 
Company undertakes work for which the classihca- 
tions tsinlamed in this agrecineni ate not applicable, 
or should a new work operation Ite established, t>r 
should a ivfie itf machinery Ite installed in the Com- 
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pMny’s plant, the operation of which would require 
employee* to be trained therefor, then, in either of 
luch event*, preference for assignment* to such work 
*hall be given employees with the greatest length of 
continuous service with the Company. 

(E) All layoff* of employee* shall be made as a 
result of a reduction of force* in rtccordance with the 
provision* of the first paragraph of this Subsection, 
and an employee shall not be discharged except for 
proper cause. Employees may be required to perform 
any of the work which is generally covered b>’ the 
classification in which he or she is classified, and if the 
performance of such work is in accordance with the 
generally recognized shop requirements, employees 
shall not be subjrtct to be laid off, except as a result of 
a reduction of force as hereinabove provided; 
hpwever, if an employee is assigned to a ly|x- of work 
which he has not previously performed, and if, after 
being given a reasonable opportunity to learn to per¬ 
form such work, he or she is unable to do so, then, in 
that event, the employee shall be subject to lie laid off, 
if no other work is available. 

(F) When it is necessary to lay off the employees in 
any classification, all probationary employees clas¬ 
sified in such classification shall be laid off before any 
other employees are laid off. 

((>) I'he Clompany will post on its Bulletin Hoard 
lists showing the current seniority standing of each 
employee and will furnish the Union a copy of each 
such list. Revised lists will be posted every two (2) 
months. Any appeals from the seniority list as (xisted 
must be made within ten (10) regular work days of 
pasting; otherwise, the list will be considered final. 

(H) If any mechanic shall have greater seniority 
than an apprentice, the apprentice must he laid off 
before the mechanic. It is understood, however, in all 
other respect* apprentice* are entitled to tenure and 
all right* and benefits under this agreement. 
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(I) Any employee who hu been on the payroll for 
one (1) week or more and who is laid off or terminated 
for any reason shall be notified by the Company one 
(I) work day in advance of such layoff or termination, 
except in cases of discharge for proper cause or in 
emergency situations; and if not so notified shall be 
paid for eight (8) hours at such employee’s regular 
hourly rate. Furthermore, except in cates of tem¬ 
porary layoff for a period of five (5) work days or less, 
employees when otherwise laid off shall be allowed 
one-half (Mi) hour in which to pack their tools, etc., or, 
in lieu thereof, shall receive one-half ('/i) hour addi¬ 
tional pay at their regular rate of pay. 


Saction 14. Laav* of Absenca. 

(A) I-eaves of absence without pay shall be granted 
by the Company to any employee (except proba¬ 
tionary .iployees) without prejudice to the 
employee’s seniority or other rights. All approval of 
leaves of absence shall be made in writing which shall 
be signed bv a designated representative of the Com¬ 
pany and the Shop Steward for the Union, copy of 
which shall be furnished the employee and the Union. 
Leaves of absence will be for a (leriod of not more 
than thirty (IfO) days, however, il may l>e extended 
up<in rrrjuest by the employee, subject to the approval 
of Mich request in writing bv the f Unnpany, by 

a designated representative <if the Cioinpany and the 
Shop Steward, copies of which shall be furnished the 
employee and the Union. 

(B) Any employee employed by the (^onipany who 
is elected or appointed to an official position with the 
Union, wliitli rr«|uires that hr or she divontmiir 
rmpliiyment with the Company in order lo perform 
the duties of such position, shall be granted u leave of 
ahseiiie, in writing, signed by a designated represen- 



tative ul ill* < umpany, for the period of such position, 
including any renewals thereof; and during the period 
of such leave of absence, such employee shall retain 
his or her seniority status and other rights for the 
duration thereof. 

If an employee has an official position with the 
Union, he shall be permitted time off to perform du¬ 
ties. 

(C) The Company shall give employees time off 
with pay to secure a renewal of any license which is 
necessary in conrtection with his worV. The Company 
shall also pay for the cost of such renewal. 

When the Company determines it requires addi¬ 
tional licensed employees, it shall select the most 
senior qualified employee to apply for the same. The 
employee shall be given time off with pay to take the 
test and the Company shall pay for the test as well as 
for the license. 

(D) Employees shall be granted three (3) days paid 
leave in cate of death in the employer's immediate 
family. The immediate family is defined to cover the 
employee's spouse, parents of the employee and 
spouse, blond brothers and sitters of the employee and 
spouse, and children of the employee or spouse Proof 
shall be submitted if required. 

Sactlon IS. Non-diacrimination. 

(A) Neither the Otnqtany nor the Union, nor any 
party to this agreement, shall pass, establish, or at¬ 
tempt to enforce any lule or regulation or 
requirement which would constitute a violation of 
this agreement, or be inronsistent or in conflict with 
the prtrvisions of this agreement 

(B> .'i'lierr shall lie no discrimination against any 
employee, wtih respect any tertn ol employment or 
irthierwite, by reason of race, color, creed, sea, or age; 
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nor shall any employee be disciplined or discharged 
except for proper cause. 

(C) Tlie amount of work a member of the Union 
may perform shall nf>t be restricted or interfered with 
bv tii Union or by its officers oi members. 

(D) Employees as a condition of continued 
employment shal! not be required to undergb a 
physUal examination. 

Section 16 Vacations 

(a) Emplovees shall be entitled to the following 
vacation benefits with pay therefor: 

One (I) year but less than two (2) yean con¬ 
tinuous service in the industry in accordance with 
|)aragraph (E) (I) below, shall n*eeive one (1) week 
vacation. 

Two (2) years but less than right (8) years ron- 
tinnous service in the industry in acixirdamr with 
paiagraph (E) (I) below, shall receive two (2) 
weeks saralion. 

Eight (H) years but less than fifteen (I'i) years 
eontiniious sersiee in th*' iiirhistrv in aci'orriance 
with paiagiaph (E) (I) la'Ioss. sh.ill rixeive three 
(If) sstx-ks vacation 

|•■ill^x•ll (l.'i) veais liiil less than twenty (20) years 
Ionlititiotts servile in the inilnstiy in aeiordanee 
with (Mragraph (E) (1) la low. shall nx eive four {•)) 
weeks vai niion 

t wenty (’20) years oi nion' eontinnons service in 
the iniluslry in aeeordattir with ptiragraph (K) (I) 
lielow. shall reieive five Ci) weeks vaealion 

(H) For the l'»7'i X'ai alion I'ettoil, entployixs shall 
he entitled to I Uft of their vataiioii |>ay 

(<’.) \ vacation si hrdule shall be larsled in the 




plant not later than April 15th of each year, and a 
vacation penod shall be designated between June 1st 
and September 30th except that employees with 
children tinder 18 years of age shall not be obliged to 
take their vacation in June and such emplovees who 
do not desire a June vacation shall immediately ntitify 
the Company if they are scheduled for such a vacation 
whereupon they shall be assiKiicd a new vacation in 
accordance with past practice in the Company On 
requev of an employee and consent of the C>)mpany 
and Union other period or penods may be scIct t.J 
Such request shall not lie denied except for i^rMid 
cause. 

(D) Employees shall ret rise their vacation moneys 
from the laical 155 Industry Vacation Fund provided 
for in subsection (K) below 'I'he Caiiiipanv shall not 
be responsible lor vacation payments other than the 
slated coiilribulions to the Vacation Fund All coni- 
(laiiies which became members ol Allied anti which 
are not listed on Schedult A at the si|(niiiK t>f this 
Agreement shall pay vaialitiii beneiils directly to 
their employees except to the extent assumed by the 
Vacation Fund under its rules and regulations 

(E) (1) (aimmencing July 1, 1*37.3, the (iompans 
shall contribute seven and one-ball (7''t) (ler cent of 
the wtekly paymll of all emplovees who are covered 
by this collective bargaining agreement, employeit by 
the Company, to a Joint Hoard of Fiusiees coin|>osrd 
of an eipial iiiimbei of ii presenlalives from and 
named by the Union anti an etpial number tif 
rr|iresenlaiives named by Allied Itiiilding .Metal In¬ 
dustries. lilt and repn-viitnig the ctim|)aiiies (each 
niembet ol the Asstx latioii) and all tilher Einployers 
will' Soiii the Ibiitin has itilleclive bargaining 
ag lenls. File loiilribiitions shall la- a|i|ilied bv the 
said Hoaril ol I'insiees loan hidusirv saiaiion fund to 
be createil under an a|j|iro|>riale Agreement and 
Drx IaiAliim of I rust to lie ii|irrated as the “laa al 455 
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InduMry Vacation Tru»i Fund” for the purpo>e of 
filablishinK and paying for pooled vacation benefits, 
tn accordance with a Vacation Plan and rules and 
regulations therefor to be adopted by the Trustees, 
and for the organization and administration of the 
Fund The Fund, including its plan of benefits, shall 
be established in confoimity with all requirements of 
law and shall be submitted to the Treasury Depart¬ 
ment for approval as a qualified plan. 

(E) (2) Commening July 1, 1974. the Company 
shall contribute eight and one-half (8'/i) per cent of 
the weekly payroll of all employees who are covered 
by this Agreement, employed by the Company, to the 
Trustees of the said Local I."!!) Industry Vacation 
Trust Fund. 

(E)(3) Under the said Agreement atid Declaration 
of Trust, the jotnt Board of Trustees shall provide 
vacation benefits and establish rules and regulations 
consistent with this Agreement and existent benefits 
and conditions 

(E) (4) Payments to the Trustees of said Local 4.)5 
Industry Vacation Trust Fund provided lor in this 
subiection shall be made monthly and shall be paid in 
full by the Company not later than the tenth of each 
month following the month for which such payments 
are apfilicable. 

(F) F'mployees eligible for one (1), two (2) and 
three (3) weeks vat atioii pay shall fie lequired lo (ake 
their vacation. 

Employees eligible lor mote than three (3) weeks 
vacation pay shall lie required tti take three (3) weeks 
of such vacation and, by mutual agreement between 
the employee and the Company, the employee may 
refraiti fnim takitig such additional weeks vacation. 

If there are any einployees on layoff, then 
employees on the job, in the r iassilitation in which 
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such a layoff exists, must be given lime off instead of 
vacation pay for weeks over three (3) in number. 


S«ctlon17. Bulletin Boards. 

The Company shall provide the Union with Bulle¬ 
tin Board space in its planl(s), to be used for the 
posting of notices relating to Unitjn matters. 


Section 18 Safety and Health 

(A) A Safety and Health Committer shall be es¬ 
tablished in each plant covered by this agreement, 
which shall consist of a icpreseniative of the Union 
employed by the Company and a representative of 
the Company; and such Committee shall, at least 
once each month, make a thorough inspeetion of the 
plant for the purpose of assisting in the planning of a 
safely program. In the event the Safely and Health 
Committee discovers conditions which m its opinion, 
are dangerous or would adversely afleci the health, 
life and hmb of employees, such londitions shall be 
reported to the Company for correction and efloris to 
correct such conditions shall be initiated by the 
Ctimpany within foriy-eighi (48) hours. It, in the 
opinion of either of the members of the Salety and 
Health Caimmiitee. unsale and/or unsanitary condi¬ 
tions exist, whith would be hazardous to the 
employees working in siii h ItK alions. suc h employees 
shall la- so informed by the Committeemen and the 
employees will not be recjuired to perforni any further 
work until such r ondilions are correr ted. 

(B) Welding shield, goggles, gloves, and eciuipment 
which an employee would nni normally be rcc^uircd 
to acquire shall la provided by the (.onipany It is 
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undcrsloud that the Company will also cover 50% of 
th^ cosi of a standard pair of safely shoes limited to 
one pair a year to all active employees with three 
months or more of seniority. The Company shall also 
furnish employees, when necessary, such protective 
clothing as is necessary because of inclement weather. 

(C) Each employee shall be furnished, by the 
(annpanv, an individual locker for his clothing and 
tools. 

.All toilets and wasInxKims shall be kept in a clean 
and .sanitary condition, and shall be properly heated 
and ventilated and adequate soap and towels shall be 
provided 

(D) The Company shall provide the following: 
Water cooler; milk when welding or burning material 
which is coated with paint or that is galyanized; 
adequate exhaust system for rentoval of welding 
fumes and dust 


Section 19. Piece. Bonus and Contract Work 
Prohibited. 

there shall Ite no piece, iHiniis. or contract work 
done in the Shop and all work d<me shali he paid for 
at not less than the hotirly rate of wages set finth in 
this agreement 


Section 20 Subletting of Work 

(A) The (’otnpinty agrees not to sublet any work of 
a ty|ie winch is noinially fabriiated ot inanufat tiiietl 
in its plant or plants covered bv this .igreeinriit. 

(H) I he ( Vini|>,tnv shall not |N-iforni the work of or 
act ns a snlnoniiai tor for any rtiitrloyer against w ittt It 
the I'ltion ts eondiicting a strike, lor the duration 
thereof 





Section 21. Erection and Field Fabrication 

The provisions of this agreenirnt shall be applica¬ 
ble only to the employees of the Company comprising 
the bargaining unit described and set forth in Section 
1 hereof, and to work done by such employees as 
described and set forth in such Section; and it is 
therefore specifically understood and agreed that the 
provisions of this agreement shall not be construed as 
being applicable to erection, field fabrication or con¬ 
struction svork, or to employees engaged in such work, 
and the Company agrees it will not require any 
employee covered by this agreement to perform such 
work for the Company. It is understood and agreed 
that the foregoing provisions of this section shall not 
apply to Shopmen sent to the site of the construction 
to take measurements or to make templates. 

Section 22 Pay Days 

The C’-ompany agrees to pay the employees on a 
regular stated pay day in each week in cash or by 
check liurinR working houfN. Employees shall bt 
reimbursed once each month for the fee paid for 
cashing their checks provided same is cashed by a 
heensc-d check cashing agency When an employee is 
laid ofl or dist hargcrl. hr shall Im- paid oM immcdiairly 
in cash or by check The flompany is rc c(uiri<l to 
insiall a lime clcak and lime cards in order to keep 
proi>ei record of rniployc’es lime worked I he (.oni- 
paiiy must keep lime cards and all oilier payroll 
rrtords available h>r ai IrasI ihrrr (I) yrars 


Section 23 Saving Clause 

It is assumed by the parlies hereto lhai each 
provision of this agreement is in ciinformily wiih all 
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applicable laws of the United States and the State of 
New York. Should it later be determined that it 
would be a violation of any legally effective Govern¬ 
mental or State Order or Statute to comply with any 
provision or provisions of this agreement, the parties 
hereto agree to renegotiate such provision or 
provisions of the agreement for the purpose of making 
them conform to such Governmental or State Order 
or Statute so long as they shall remain legally effec¬ 
tive, and the other provisions of this agreement shall 
not be affected thereby. ' 

Section 24. Wage Rates and Classifications 

(A) Each employee shall be classified in that one of 
the hereinafter specified classifications which covers 
the work operation(s) such employee performs 

(B) Effect ive July I, 1973, the wage rates of 
employees classified as “Foremen" and “Finishers" 
shall be increased forty-five (I 4.'>) rents per hour, and 
effective July I, 1974, the wage rate of all employees 
classified as “Foremen" and “Finishers" shall be 
increased fifty (f ."iO) cents per hour 

(C) Effective July I, 1973, the wage rates of 
employees classilird as ' Met lianii s ’ shall be ,■ 
inrrra.srd forty ($ 40f cents per hour, and elfeelive 
July 1, 1974, the wages of all employees clasiifird as 
“Mechanics" shall lie increased fory five ($ 4S) cents 

per hour * 

(17) f.fferlive .July I, I97!i, ilir w.ige rales of 
eniplnyees clnssiliecl as “Shop Helpers" and/or 
"I jlmreis" shall la- increased ihirly-five (S t.'i) cents 
(lei hoiii. and ellec live July 1. 1974. die wage rale o| 
all employees classified as 'Shop Hrl(a rs ' .nid/oi 
“latborers" shall he iricieased forty (S 40) eenls |a-i 
hour 
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There shall be ai least one Foreman in each shop, 
and Foremen who perform work with tools shall 
comply with the provisions of Section 4, Subsection 
(A) of this Agreement with respect to membership in 
the Union and shall be paid not less than sixty (S 60) 
cents per hour above the hourly rate hereinafter 
specified for the classification of “Finishers" 

(E) The minimum hourly rates shall be as set forth 
below; 


Fuiishtri: 

Who work from drawn.i;. ...id 
sketches and ai least one (1) finisher 
shall be employed lor each nine (9) 
Mechanics 

Mrchanui 

Employees classified in this i las- 
sificaiion shall not be permuted to 
work from blue prints, drawings ot 
sketches 

Shop Hflpert anitut l.aburrn 
Shop Helpers and/or Ijiborers shall 
not be permitted to handle any tools 
or inachtnery, rxcept that Shop 
Mfipeis and/or l«iborrrs who use 
air III elri irit sprayers to apply shop 
coats of paints shall receive twenty- 
live (t jri) I eiits per hoiii more than 
the miniiiiiim rate heieiii sjiei died 
li IS further aiticrd dial die woik ol 
Shop Helpers aiid'oi l.ahorcrs 
includes the iinloachiig .mil loachiiu 
of trucks, moving and handling 
luaierial. applying piiiiiiiig ot shop 
coats, or other woik me ideiital 
thereto 


Effective 
7/1/73 
t 690 


6 i’> 


') to 


Effective 
7'l/74 
S 7 40 


h 70 


'iHO 
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“Spmy Painters" temporarily assigned for ten (10%) 
per cent or more of this time during any three (3) 
month period shall retain the higher rate of pay as a 
permanent feature of his rate. 

Past practices established by custom (which are not 
in violation of the provisions of this Agreement) 
regarding the work covered bv the foregoing clas¬ 
sifications shall be maintained 

"Overhead Crane Operators” and "BcKjm Opera¬ 
tors" shall he included in the classification of 
"Mechanic s”. 

(F) Any employee receiving more than the 
minimum rate hereinabove specified for his or her 
classification shall not be reduced. 

(G) The following provisions shall apply to 
"Apprentices": 



F-lfcH'lisr 

Fffrc live 


7/1/7) 

7/1/74 

Stan 

t4(i.'i 

t MO 

After h rticmth^ 

4.WI 

5 2^ 

After 1 year 

'i (HI 

.5 45 

After 1 vrar^ 

'i 

5 70 

\flM J vrarv 

') »■) 

1)00 

After vrar^ 

■r'KI 

t) 35 

After \ >eai% 

()»>■> 

b 70 


Alter 1 oiiiplelioii of three (!l) years of appren¬ 
ticeship, I hr employee shall lie c lassified in the clas¬ 
sification of “Mechanic" and paid not less thati the 
appnipriale rate applicable to such classification.' 

All Apprentices shall be paid in accordance with 
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ihfir previous Irni^lh of scrvicr in atcordancr with the 
alxivc schedule 

A new Apprentice shall not lie employed so loni{ as 
there is any Apprentice available for employment w ho 
was previously employed under the jurisdiction ol the 
Union, irrespective of the firm by which such 
Apprentice was previously employed 

I he number of Apprentices employed by the Uom- 
pany shall at no time exceed one (I) Appmntice for 
each six (6) other employees covered by the terms oT 
this Agreement, exclusive of‘‘Shop Helpers.” 

Apprentices shall be obliged to attend classes 
stipulated and approved under the Apprenticeship 
Program for four (f) hours, once each week during 
regular working hours and accordingly, shall lx given 
lime o(f for such piir(x>se. Any apprentice who refuses 
or fails to attend classes iimler the rules of ihe 
Apprenticeship fund shall be tcrininated as an 
Apprentice and shall Ix' sub)eci lo diu harge oi other 
disriplinary action .\o more ihari iweniy-five f'Jj'X) 
|x-r cent ol the Apprenlices em[iloyecl by a Oompany 
shall attend classes al any one lime In simps ifiat 
employ under four (1) Apprentices, no more lhan luie 
(I) Appreiilice sliall atlenci class al any one ilme 
Apprenliic’s shall I »• coosiderc'cl employees ol the 
Appieiilicc'ship |•'ullcl durmi> iheii alleiidanic' al ihe 
said c lassc-s. and while in iraiisil between their shop 
and Ihe said c lasses, and shall receive their pay for ihe 
lour (4) hours losi from work from ihe fund, prosided 
ihcy allend said classes 

(H) ll IS s|>ri ifii ally undcrsloiHl and agreed dial 
any conditions of einplovmenl or beiiehis applii able 
lo employees, exisiing in ihe Uompany's plain, whic h 
are nol spec ilii ally provided for in this .Agreemeni and 
whic h ale more Ix-nefii iai lo ihc employees than the 
leriiis and eonchtions VI forth in this Agreemeiil. shall 
Ik- continued in lull force and ellec I during the lerins 
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of thii Agreement, notwithstanding any provision 
contained in this Agreement to the contrary. 


Section 25 Wash-up and Rest Periods 

There shall be one rest period of ten (10) minutes’ 
duration, which shall be granted during the first half 
of each shift. Employees who work two (2) or more 
hours overtime shall be granted a fifteen (15) minutes 
rest period during the overtime period During each of 
the aforementioned rest periods each employee shall 
be paid the applicable hourly rate, and no work th,%ll 
be performed during such periods 

The last five (5) minutes of each shift shall be 
designated as a ‘ wash-up period," during which no 
work shall be performed, and during which each 
employee shall be paid the applicable hourly rale. 


Section 26 Welfare Fund. 

(A) Commencing July I, l‘»73, the Company will 
pay seven (7';?) (rer cent of the weekly payroll of all 
employees who are covered by ihis colleilive bar- 
gainini( a^icrnicni cfiiployrcl by ihf (Uiinpatiy. plus 
three ( «) cents jier hour for eat h siraiglii lime hour of 
pay paid to each of sue h employees, and an amount 
profiorllunate ihereio (or each prrniiiiin hour paid 
eg., four and one hall ( I'.C), eiils loi e.u h lime and 

one half hour paid .I ms ((>C, , enis loi each iloubir 

lime houi paid. ei< , lo a joiiil Hoard ol liuslees 
cnni|Misi-d ol an eipial nuiidiei ol represeuialives hum 
and named by ihe IJiiion and an erpial iiitriilier of 
rrpreseiilalives named by Allied Huilduig Metal In¬ 
dustries, Inc and represenling the Companies (each 
member of the AswK'ialioii) and all other employers 
with whom the tinion has tcilleciive bargaining 
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agreements, which money shall be applied by the said 
Board of Trustees to a Welfare Fund created under an 
Agreement and Declaration of '1 rust dated April 4, 
1949 presently in existence, and operated as the Iron 
Workers Local 455 Welfare Fund 

Commencing July 1, 1974, and for the duratmn of 
this Agreement, the Company will pay eight (87,) ^r 
cent of its weekly payroll of all employees covered by 
this collective bargaining agreement to the said joint 
Board of Trustees. 

(B) Under the aforementioned Agreement and 
Declaration of Trust the Board of Trustees may pay, 
or may provide for the payment of premiums on such 
policies of Group Life Insurance, Group Accidental 
Death and Dismemberment Insurance, Group Ac¬ 
cident and Sickness Benefits, Group Hospital, 
Medical, Surgical, Dental and Related Benefits for all 
eligible employees, their wives and their children 
under nineteen (19) years of age, in such manner and 
amounts as the Irustees may determine except, 
however, that the Trustees shall, out of the funds in 
their [jossession, pay, or provide for the payment of, 
premiums on (Kilicy or (yilicies of (iroup Insuranc e for 
Sickness Benefits, which shall provide disability in¬ 
surance benefits reejuired to be made and paid under 
Chapter lifK) of the larws of the State ol New York, 
approved and elfective April 1 f, 1949, together vs.th 
ainendinents il any It is further agreed that this 
Agiei tneni and the s(k-c die provisions for sic kness and 
disaliility lienelits hereunder and sin h other benehts 
hcreinaliove inentioned, as the I rustees may deter- 
niine shall l>e in lien of any obligations irn[K>sed upon 
the (aimpany signatory to this Agreement and/or its 
employees, for insurance and c.ontrihutions reepured 
or prciyided for in such mentioned Law. 

(C.) It IS further agreed that payment by the Com¬ 
pany (including each member of • Allied’ and all 
other firms with whom the Union has collective bar- 



gainini; af;rccmriil!i) with rrspect to nr rrquirrd by 
any Federal, State, or Municipal lri;islation which 
may be enacted during the term of the Agreement 
between the Allied Building Metal Industries and the 
Union, and which would require the Company to pay 
or contribute towards the payment of Life Insurance 
or Health, Hospiializ-ation, or Medical Benefits, shill 
be credited to the amount required to be paid 
thereunder, unless the Welfare Plan effective 
hereunder shall furnish the benefits required by such 
legislation 

(D) The Company shall make payments in full 
hereunder not later than the tenth (lOth) day of each 
month following the month in which contributions 
are due 


Section 27. Pension Fund 

(A) Coiniiiencing July I, I'I7<. and continuing 
thniugh June W), l')7 t. die C.oiupany will pay eight 
(8'{) [x-r (I'nl of the weekly payroll of all employees 
wlio are covered hy this tidleclive hargaining 
agreeiueni eiiiploved hv ihi' Coiiipanv plus live (.'iC) 
leiils )>ei hour lot ear h straight lime lioiii of pav paid 
lo eai h of mi< h eiiiplovees. and ,ui .oiioiinl profMir- 
tionalt* iherrto foi e.u li prenituiii hoiii paid e.g . vveii 
and one-half (7' -) lenis lot e.u h nine .md one-hall 
hoiii paid .iiid len (UK I leiils loi ea< li double lime 
hour paid, eli , lo .1 Joint Bo.ird ol I 1 nsler-s coin|xwed 
of an eipi.il nninhei ol lepn sent.Hives from and 
named li\ the Union and an erpial nundier of 
reprev-ulaiives iiaiiierl hy Allied Itiiilding Meial In- 
dusiries, Inc and represeiiling the (aoiipanies 
(nieuilM-is of the .As<uk lation) and all olhei Liiiplnsers 
witli whom the flnioii lias eolleiiive liargaiiiing 
•frecriients, which luoniet shall hr applied by said 
Board of'I'rustces in a Pension Fund created un^r an 




Aerecmenl and Declaration of Trust. Under the said 
Aitreemeni and Declaration of Trust, the Board of 
Trustees arc to provide for Pensitm Benehts in such 
manner and amounts as the Trustees may determine 
and establish such eli«ibility rules as they may deter¬ 
mine 'Dte plan of benefits adopted by tbe 1 rustees 
has heretofore been approved by the Bureau of In¬ 
ternal Revenue as a qualified plan. 

C>>mmencin( 5 july 1, 1974, and coniinuinR throuith 
June 30, 197.3, the Company will pay to the said 
Trustees the sum of ten (lO'if) per cent of the weekly 
payroll of all employees who are covered by this 
collective bargaining agreement employed by the 
Ciompany, to the said Board of Trustees. 

(B) The f;ompany shall make payments in full 
hereunder not later than the tenth (10th) day of each 
month following the month in which contributions 
art* due. 


Section 28 Sick Leave Fund 

(.\) ( jininiriK ing July I. I‘•7 t. .tiid for the iliira 
non of this Agrermcnl, the (loinpanv vsill pas two 
{I'i) iwr lent ol the wi'ckly pavroll ol all etiiployee' 
vslio ate (oseieil bv tills lolltilise baigaiiiiiil' 
agieenieni eiiiployerl by said (.ompany to ,i Joint 
Hoard o( I rustees i-oinposerl ol an erpial numlK't ol 
lepreseitlalives n.iiiied bv ill** I iiMiii .ilirl an equal 
niiniliei ol ii piiM iitatives iianieil by .Mlie*! Building 
Metal Indusitns. In* represetiting the (aiiiipanii-s 
(nietnl)ersol the Asso* lalioii) atid all other l.iiiployers 
with wlniin the Utiion has <*dlective liargaiiiing 
agreements, whii li monies shall Ite applied by said 
B<iard of Tnistis s to a .Si* k U ave f und < rea'e<l undei 
an Agtecinenl .iiid l)e<larali<in ol 1 rust rlaied 
l)e<ember 3, I'ltiJ. piesently in exisleme, and 
operated as the lion Workeis laKal 4.3.3 Si* k la*avc 



Fund. Under the said Agreement and Declaration of 
Trust the Board of Trustees is to provide for Sick 
in such manner and amount as the 
Trustees may determine and establish such eligibility 
rules as they may determine, which Sick Leave 
Benefits shall not exceed a maximum of five (5) days’ 
sick leave at the pres'ailing rates of wages during any 
given vear beginning July I, 1973 and for the period 
of the duration of this Agreement to eligible par¬ 
ticipants and shall further provide that in the event 
an eligible participant during any given year begin- 

"•^sj'tly I, 1973, and for the period of the duration of 

this Agreement does not receive any Sick Leave 
Benefits or any part thereof during any given year, 
then such panicipai.t, if eligible, shall receive from’ 
the said Fund at the end of any year beginning July I, 
1973, and for the period of the duration of this 
Agreement, a sum of money not to exceed the 
maximum Sic k l,eave Benefits dec lared by the Trus¬ 
tees to be payable to eligible partii 'oants during any 
given year for the (leriod of the duration of this 
Agreement 

(B) The (.ompany shall make pavmcnis in full 
hereunder not later than the tenth (lOth) dav of each 
month following the month in whirl) rontributions 
are due 

Section 29 Apprentice. Training-Upgradmo 
Trust Fund ■ u 

(A) (Umiinenung July 1, |'I73, and for the dura¬ 
tion of this Agic-emenl, ilie Conipaiiv will |>ay the 
sum oi iwo(S 02) cents per hour for eac h siraighi lime 
hour of pay paid to earh ol the employees covered by 
this .\greeinenl, and an aniouni pro|K)riionaie iherrlo 
lor each (ireniium boor (laicl eg , three ($03) cents 
for eac h liinc and one-lialf hour paid and four ($.03) 
cents for each double time hour (Mid, etc., to a jeant 





Hoard of Trustees composed of an equal number of 
representatives from and named by the Union and an 
equal number of representatives named by Allied 
Building Metal Industries, Inc. and representing the 
companies (members of the AssrKiation) and all other 
Employers with wThoin the Union has collective bar¬ 
gaining agreements The contributions shall be 
applied bv the said Board of Trustees to an appren¬ 
ticeship, training and upgrading Fund created under 
an appropriate .Agreement and Declaration of Trust 
«nd operated as ‘Local 455 Apprenticeship, Train¬ 
ing-Upgrading Trust Fund", and for the organization 
and administration of the Fund The Fund, including 
its plan of benefits and/or programs, shall be es¬ 
tablished in conformity with all requirements of law 
and shall lx- submitted to the Freasurv Department 
for approval as a qualified [>lan F-ffecti\e July 1.1^73, 
and for the duration of this Agreement, the Joint 
Board of I ruslees of the Fund shall assume all the 
duties of the Joint Clommiitee heretofore in existence 

(B| I nder the said .Agreement and Dedaration of 
Trust, the Joint Board of Trusiec.s is to provide for ihe 
operation of programs to train apprentices and to 
upgrade or improve the skills of employees working 
under the jurisdiction of the Union for employers w ho 
are similarly obligated to toritribuie to this F'und. m 
such inatincr as the Trustees niav determine and in 
actoidanie with pnxediires. rules and regulations to 
effectuate said programs 

(C) The Compans shall make payments m full 
hereunder not later than the tenth (lOth) day of each 
month following the month m which contributions 
are due. 


Section 30 Annuity Fund 

(A) (amimencing July 1, 197!l, the Company will 
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p«y onr-hair {</i) of <mf (1%) per <rni of the weekly 
|>ayrnll ol all employees who are rovcrcti by (hi* 
eolleclive l>ari(aininK aitreemenl, employed bv (he 
Company, (o a Joint Hoard of I riistees componed of 
an eqijal number of representatives from and named 
by the Union, and an equal number of representatives 
named by Allied Buildinf; Metal Industries, Inc and 
representing the companies (members of the Associa¬ 


tion) and all other Employers with whom the Union 
ha* collective bargainint; agreements. The contribu¬ 
tions shall be applied by the Board of Trustees to an 
Annuity (Supplemental-Retirement) Fund created as 


the "Iron Worker* L<K:al 455 Annuity (“Supplemen¬ 
tal-Retirement) Fund'*, and for the organization and 
administration of the Fund 


C-ommencing July I, 1974, the f:ompanv will pay 
two (2'’/r) per cent of its weekly payroll of all 
employees covered by this collective bargaining 
agreement to said Joint Board of Trustees, 

(B) Under (he Agreement and Declaralion of 
Trust establishing the Iron Workers Lixal 455 An¬ 
nuity (Supplemental Retirement) Fund, the Joint 
Board of Trustees is to provide for annuity and 
supplemental retirement benefits in such manner and 
amounts as the Trustees may determine. The Fund, 
including its plan of benefits, shall be established in 
conformity with all lequiremeiits of law and shall be 
submitted to the Treasury Ifepartment for approval 
as a qualified plan, and anv change in the plan of 
benefit* adopted bv the I rustees shall be subject to 
appiosal bv the Treasury Department 

((.) The Company shall make payments in full 
hereunder not later than the tenth (lOth) day of each 
month following the month in which contributions 
are due 
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Section 31. Severance Pay. 

(A) Effective July 1, 1973 when a Company Roes 
out of business (voluntary or involuntary) or moves its 
plant a distance of .W miles or more from its then 
location, or sells its operation, or merges with another 
company at a location fiO miles or more ftt>m its then 
liK'ation, its employees who are terminated as a result 
thereof shall be entitled to one week's severance pay 
for each year of service with the Company Service 
shall include the employee's total seniority as 
evidenced by the Company's then seniority rolls. 
However, no employee shall be entitled to any 
severance pay unless he has completed 1600 hours of 
work with the Company involved. 

(B) The Company shall he responsible for making 
the above severance payments It shall rontinue to Ire 
responsible for the full severanre payments unless anti 
until It has made contributions lo the l.iKal 45.) 
.’Severance Pay Trust Fund provided lor in hubsection 

(C) for a [reriod of two (2) years 

(C) Commencing July 1, 1973 and for the duration 
of this Agreement, the Comjrany will pay I'l of the 
weekly payroll of all employees who arc tovered by 
this collective bargaining agreement employed by the 
Company, to a Joint Hoard of Trustees com()osed of 
an equal tiumber of representatives from and named 
bv the Union and an equal number of representatives 
named by Allied Building Metal Industries, Inc and 
representing the companies (members of the Assra ia- 
tion) and all other Employers with whom the Union 
has collective bargaining agreements The contribu¬ 
tions shall be applied by the said Board of'1 rustees to 
a pioolcd leverance pay fund to be created under an 
appropriate Agreement and Declaration of Trust to 
be operated as the "Local 455 Severance Pay Trust 
Fund,” foi the purpose of establishing and paying 
severanre pay in accordance with rules and regula- 
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tions to be adopted by the Trustees, and for the or¬ 
ganization and administration of the Fund The Fund 
and its rules and regulations shall be established in 
conformity with all requirements of law and shall be 
submitted to the Treasury Depanment for approval 
as a qualified plan. The above contribution of \% is 
the only contribution which the Company is required 
to make to the Fund. 

(D) The Company shall make payments in full 
hereunder not later than the tenth (10th) day of each 
month following the month in which contributions 
are due. 

(E) After a company has made contributions to the 
Fund for a period of two (2) years, the Fund shall be 
liable to make severance payments where employees 
are entitled thereto, in an amount which is equal to 
the Company’s obligation but in no event greater 
than five i5) limes the amount contributed by the 
Company to the Fund, and the Company shall be 
responsible to pay the balance of the severance pay 
due, if any, directly to the employees 

(F) The Trustees will formulate a rule which will 
modify or alleviate the obligations of a Company to 
continue payments to the Fund where in the opinion 
of the Trustees, the Company has made contributions 
to the Fund sufficient to secure its employees 
severance pay. 

(G) A rule will be formulated covering the 
severance rights of employees who are eligible to ap¬ 
ply for full pension benefits. 

Section 32 Trust Fund Protection 

(A) T he Company shall furnish the Trustees of the 
Local 455 Welfare Fund, the Trustees of the Pension 
Fund for Iron Workers Local 455, the Trustees of the 
Iron Workers Local 455 Sick Leave Fund, the Trust- 
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oei of the Local 455 Industry Vacation Trust Fund, 
the Trustees of the Local 455 Apprenticeship, Train¬ 
ing-Upgrading Trust Fund, the Trustees of the Iron 
Workers Local 455 Annuity (Supplemental-Re¬ 
tirement) Fund and the Trustees of the lxx:al 455 
Severance Pav Trust Fund, provided for in Sections 
26, 27, 28, 16, 29. 30 and 31 respectively, ol this 
.Agreement with all records pertaining to the names, 
job classihcations. social security numbers and wage 
information for all employees covered by this 
Agreement, together with such other inlormation as 
may be required for the proper and efficient ad¬ 
ministration of each of the said Funds. 

(B) The Company agrees to make available to the 
accountants for each of the aforesaid Funds anv and 
all records which, in the disc retion of the Trustees of 
said Funds or any one Fund, mas lie required to de¬ 
termine whether the Company has made the con¬ 
tributions or has made the proper contributions n is 
obligated to make pursuant to this .Agiremrnt 

(C) Failure of the Company to make payments m 
full by the tenth (10th) dav of each month hillowing 
the month in which the contributions are due to any 
of the aforesaid Funds, as specified in Sections 20, 27. 
28, 16, 29. 30 and 31 of this Agreement, shall consti¬ 
tute a'breach of this Agreement and, upon ten (10) 
days' written notice to the Company, the Union, 
notwithstanding anything to the contrary contained 
in this Agreement, shall have the right at any time or 
times thereafter to strike and remove its members 
from the plant of such Company until the Company 
pavs the full amount of all moneys then due the 
Fund(s) involved and also pays the employees who are 
on strike their regular rate of pav for all time lost 
during any such strike Once a Company has received 
such a ten (10) day notice, the right of the Union to 
withdraw its members without loss of pay continues 
for all subsequent delinquencies without requinng 
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that any further notice be given. Any Company which 
becomes delinquent with payments, at hereinabove 
provided, thall be required to post bond to secure 
future payment! of such Company to the Funds. 

(D) In the event a dispute arises in connection with 
failure of the Company to make the required 
' payments to any of the Funds, as provided for in this 
Section, and in the event request is made by the 
Union that such dispute be submitted to arbitration, 
the dispute shall be submitted, to Jerome J. Lande, 
292 Madison Avenue, New York, N. Y. 10017, for 
determination and decision, instead of to the 
American Arbitration Association, notwithstanding 
the provisions of Section 10 of this Agreement. If for 
any reason Jerome J. Lande it incapacitated or for 
any other reason unable to act, the Trustees of the 
Funds shall select a substitute arbitrator The decision 
rendered by the designated arbitrator shall be final 
and binding on the Company and the Union. Should 
such decision sustain the Union's position, such 
decision shall contain a directive that the Company 
pay all collection expenses, including reasonable at¬ 
torney fees, arbitration costs, and Court costs and 
other costs, if any, and in addition thereto, interest in 
the sum of seven and one-half (7'.6%) per cent of the 
payments due to said Funds, which amount shall be 
paid to the Trustees of said Funds. 

(E) Resort to a remedy under this Agreement or 
under the Agreements and Declarations of Trust for 
the collection of contributions due the Funds or any 
one Fund, shall not be deemed a waiver of the right to 
resort to any other remedy provided therein or by law 
Resort to one remedy at one lime shall not be deemed 
a waiver of the right to resort to others at a future or 
subsequent time. 
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Section 33 Termination 


This a(?r«-mf nl shail become cITrrtive as of the hrsi 
day of July. 197:i, and shaii remain in fuii force and 
eifect unlii midniKhi June :t0, I97'^i, and unless writ¬ 
ten notice <if a desire for change therein or to ter¬ 
minate the same be given by either party to the other 
at least sixty (60) days and not more than ninety (90) 
days prior to such expiration date, it shall continue in 
effect for an additional year thereafter. In the same 
manner, this agreement shall remain in effect from 
year to year thereafter, subject, however, to the right 
of each party to terminate it at the expiration of any 
such year by giving notice, in writing, to the other 
party at least sixty (60) days and not more than ninety 
(90) days prior to the expiration of such vrar Should 
notice of termination be served, or notur of a desire 
for change therein be served by eit^’- - party, it is 
agreed that a conference shall be held on the hrst 
Tuesday in .May of the year such notice is served, 
unless some other date is mutually agreed upon 
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FN WITNESS WHEREOF, the parties hereto have 
hereunto set their hands and seals this day 
of . 19 ., in the City of New York. 

SHOPMEN’S LOCAL UNION NO. 455 

B y William Colavito _ 

Pmidmi 

By Herbert Hayes 

RecortfL^I aac f et ar y 
(Name of Company) 

Bx__ 

(Prrvm auihonard to tiffn) 

Approved as to Form: 

INTERNATIONAL ASSfX:iATION OF 
BRIDGE. STRUCTURAL AND 
ORNAMENTAL IRON WORKERS 

By_A .S. Goodwin _ 

(CHhctol auihonacd lo n i 


General Vice President 

(Tiilt) 
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DECISION OF THE BANKRUPTCY JUDGE 


, REC,- j 

UNITED STATES DISTRICT COURT 
SOUTHEPJ4 DISTRICT OF NEW YORK 


In the Matter 
- of - 

KEVIN STEEL PRODUCTS, INC., 

Debtor. 


In Proceedings for 
an Arrangement 
No. 73 B 909 


DECISION ON APPLICATION TO 
REJECT UNEXPIRED PORTION OF 
AN EXECUTORY COLLECTIVE BAR- 
GAINING AGREEMENT. 


APPEARANCES: 


GUAZZO, SILAGI & CRANER, P.C. 

Attorneys for Debtor 

888 Seventh Avenue 

New York, New York 10019 

SIPSER, WEINSTOCK, HARPER & DORN, Esqs. 
Attorneys for Shopmen's Local Union No. 455 
380 Madison Avenue 
New York, New York 10017 


/ 

HOWARD SCHWARTZBERG, Bankruptcy Judge 
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DECISION OF BANKRUPTCY JUDGE 


Kevin Steel Products Inc ., the above-named debtor- 
in-possession [hereinafter referred to as the debtor] has 
applied to this court for an order permitting it to cancel 
and reject the unexpired portion of an executory collective 
bargaining agreement with Shopmen's Local Union 455, Inter¬ 
national Aaaociation of Bridge, Structxural and Ornamental 
Iron Workers, AFL-CIO [hereinafter referred to as Local 
455]. The aforesaid collective bargaining agreement had 
been given retroactive effective from July 1, 1973, by an 
order of an Administrative Law Judge at the National Labor 
Relations Board on November 21, 1973. Local 455 resists 
the debtor's application and contends that the debtor has 
not shown that the contract is burdensome and onerous; has 
not submitted a plan of arrangement, is attempting to under¬ 
mine Local 455 and contravene the federal policy of encour¬ 
aging the creation and enforcement of collective bargaining 
agreements under the National Labor Relations Act. 

The matter was set down for hearing on February 

I 

21 and 22, 1974, at wihich time testimony was adduced and 
exhibits submitted in evidence. Upon the foregoing I make 
the following; 

FINDINGS OF FACT 

1. On September 13, 1973, the debtor filed 
with this court its petition for an arrangement under Chap- 
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t«r XI of the Bankruptcy Act. It was and is engaged in the ' 
fabrication and distribution of structural, miscellaneous and 
orneunental iron and steel products and the erection thereof. 
Its principal place of business is located in West Haverstraw, 
New York. On September 13, 1973 this court entered an order 
under $343 of the Bankruptcy Act authorizing the debtor to 
operate the business, subject to this court's control. 

2. In 1968, the debtor entered into its first 
collective bargaining agreement with Local 455,' representing 
the debtor's production and maintenance employees, referred 
to by the debtor as its "shopmen.” Under this agreement the 
debtor was permitted a grace period of t%ra years during whictr 
time it could pay its shopmen less than the collective bar¬ 
gaining rate set for the debtor's industry. At the conclusion 
of the two year period the debtor was required to catch up to 
and pay the industry-wide collective bargaining rate to its 
shopmen. 

j. Thereafter the debtor and Local 455 entered 

into a second collective bargaining agreement for the period 
from July 1, 1970 through June 30, 1973. 

4. On February 15, 1973, at a time when the 
debtor employed approximately 15 shopmen. Local 455 ordered 
a strike after notice to the debtor that it was delinquent 
with respect to its obligated contributions to the shopmen's 
pension and welfazefund. The debtor then made the required 
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payment one week later with the result that Local 455 
terminated the strike. However, the debtor did not call 
the shopmen back to work. 

At the time of the strike in February, 1973, 
the debtor was also a party to collective bargaining agree¬ 
ments with two other unions; one represented its three 
outside erection men and the other represented its one 
employee in trucking. These unions are not involved in 
this proceeding because the debtor does not seek to set 

aside the collective t^rgaining agreements with these two 
unions. 

6. Immediately after the strike the debtor con¬ 
tinued to do business with one shop employee and the deb¬ 
tor's president, who was an experienced shopman. Negotia¬ 
tions with Local 455 were undertaken, with the result that 
in May, 1973, Local 455 submitted to the debtor a witten 
agreement for the debtor's acceptance [Exhibit BJ. The 
debtor would not sign this agreement. According tc the 
testimony of the president of Local 455, the debtor's presi¬ 
dent first brought up the issue of a lower hourly wage rate 
for the shopmen in April or May, 1973. in any event, the pro 
posed agreement purported to extend the debtor's current 
contract with Local 455 and provided that the shopmen would 
continue to work even if the shopmen in the industry went 
out on strike after the industry-wide contract expired on 
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June 30, 1973. 

7. Thereafter Local 455 submitted to arbitration 
various issues, including the debtor's failure to recall 
its shopmen after the aforesaid strike had terminated. Dur¬ 
ing the pendency of the arbitration proceeding a complaint 
was issued on July 31, 1973 under the aegis of the National 
Labor Relations Board «diich resulted in a decision and order 
dated November 21, 1973. Said order, signed by an Adminis¬ 
trative Law Judge, declared, inter alia, that the debtor 
had violated Section 8(a)(1), (3) and (5) of the National 
Labor Relations Act by refusing on and after June 1, 1973, 
to sign a document embodying the agreement of the parties; 
by discriminating against employees because of the insis¬ 
tence of their shop steward on strict enforcement of the 
provisions of the union contract, and by offering an em¬ 
ployee an inducement to abandon the union. 

8. The aforesaid order directed the debtor to ■ 
execute the draft agreement submitted on June 1, 1973, and 
give it retroactive effect to July 1, 1973, making its em¬ 
ployees whole for any loss of wages or other benefits 
suffered as a result of its failure to sign the agreement, 
together with interest at the rate of six per cent per 
annum. 

9. " The debtor concedes that it has not complied 
with this order; contends that it cannot financially support 
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th* mandated retroactive agreement and seeks leave of this 
court for an order permitting it to cancel and reject the 
aforesaid collective bargaining agreement. 

. 10. Under the terms of the collective bargain¬ 

ing agreement for the debtor’s industry lExhibit C], which 
the parties agree is substantially the same as the collect¬ 
ive bargaining agreement which vras given retroactive effect 
by the aforesaid order of November 21, 1973, the debtor 
would be obligated to pay finishers at the rate of $6.90 
per hour, and $7.40 per hour effective July 1, 1974. The 
debtor would be required to pay mechanics at the rate of 
$6.25 per hour, and $6.70 per hotir effective July 1, 1974. 
In addition, the debtor would be obligated for fringe bene¬ 
fit payments amounting to approximately 30% of these hour¬ 
ly rates, so that its payments to finishers would amount to 
approximately $8.97 per hour. 

11. Finishers perform functions requiring a 
knowledge of drawings, over-all operations and must exer¬ 
cise some supervisory skills. The mechanics in the iron 

works industry weld, cut, punch, burn and fit the various 
iron and steel products. 

12, Although the debtor continued to operate 
its business immediately after the strike in February, 1973 
with only one shopman in addition to its president filling 
in as a shopman, it took on three additional shopmen in 
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July, 1973; one was a finisher and the other two were 
mechanics. Three of the four shopmen were formerly mem¬ 
bers of Local 455. According to the testimony of the deb¬ 
tor's president, the erstwhile Local 455 shopmen quit the 
union in order to stay on the job with the debtor. The 
debtor is now paying these four shopmen salaries ranging 
in rate from $3.50 per hour to $5.85 per hour, with a 
combined average rate of $5.85 per hour. The debtor con¬ 
tinues to pay its outside erection man and its trucking 
employee in accordance with the rates under the collective 
bargaining compacts with their respective unions. 

13. Thus, the debtor no longer has in its employ 
any shopmen who are members of Local 455, since all of its 
shopmen now in its employ are nonunion. 

14. The debtor's president testified that the 
debtor obtained business by bidding on construction con¬ 
tracts where the lowest bidder was awarded the job. Most 
of the debtor's business evolved out of construction work 

I 

in Rockland and Orange Counties in New York State. The 
debtor has performed on jobs ranging from $25,000 to $500,000. 
He further testified that at the present time there is not 
enough work around for everybody in the industry in this 
area because of the appearance of new firms in the area, 
ger.erally poor economic conditions and the competition 
from firms outside the area with lower salary scales. In 
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to compete for business, the debtor's president testi¬ 
fied that the debtor cannot financially accept the Local 455 
contract scale for shopmen and has therefore hired nonunion 
shopmen at lower rates and desires to continue to do busi¬ 
ness in this manner. 

15. The president of Local 455 conceded that there 
is unemployment in the industry and there eure people aroiuid 
who would work for less than the rates mandated under the 
collective bargaining contract in question. However, al¬ 
though he questioned whether the debtor would be able to 
obtain below union scale shopmen [which I find to be in con- 
sistent with his concession regarding unemployment in the 
industry], he then went on to explain that the lower rate 
might lead to inefficient help, whereas higher paid shopmen 
might be more efficient workers. I deem this observation 
mere speculation, in view of the fact that the debtor has 
demonstrated that it is able to obtain appropriate labor 

at lower rates than under the contract in question. 

16. The debtor's president testified that in 
estimating the jobs on which bids are made, he attributes 
48% of the expenses of the job to the cost for labor, of 
which 1/2% reflects the cost of his union trucking employee 
and 8% is attributable to the labor cost of the outside 
erection help. The president of Local 455 disagreed and 
said that in his opinion the 48% figure was too high and 

the cost of labor should be approximately 25%, although 
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V 

he said that every shop la different. In any event there 

it 

is no doubt that the coat of labor is a significant factor 
in estimating a job for the purpose of submitting a bid 
for new work. 

17. Both parties agree that one way to over¬ 
come high overhead costs is to operate more efficiently. 
Toward this end the debtor rented a Thomas spacing machine 
in March, 1972, on a long terra basis at a rental of $1600 
per month. This machine lays out the steel and punches it 
in accordance with drawings. The debtor's president testi¬ 
fied that he wanted to pay workers to learn to operate the 
machine who were not finishers or mechanics, two of the 
highest paid job categories. However, Local 455 required • 
that the learners be finishers or mechanics, with the re¬ 
sult that, according to the debtor's president, the debtor 
paid top salaries for learners, so that while efficiency 
was low, costs were high. 

18. The debtor's president testified that 
the debtor was further burdened by the fact that its com¬ 
petitors in Rockland and Orange Counties were nonunion shops, 
paying lower than union scale rates which enable them be¬ 
cause of their lower labor costs to bid successfully on 

jobs at lower figures. The following are the nonunion 
shops in this category: Rockland Iron Works, Monsey Iron— 
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•ork., FalUbura iron and liberty iron. The president o* 
bocal 455 characterised these firms as small repair type 
shops who do not go beyond the 525,000 contract range. 
Haverthaless, they are competitiors of the debtor, m 
addition, there is New Windsor Metal Fabricators, which 

^^’^**** '**'^**^ * collective bargaining contract with the 
teamsters- union which provid.s for a lower wage scale. 

19. Three other firms were mentioned as compet 
Ing with the debtor in its area. One was Grossman Steel, 
which had a collective bargaining contract with Local 455 . 
Anotlwr was Tri State steel, which also had a collective 
bargaining contract with Local 455, but which bids on Jobs 
■mtinly in New York city, according to the testimony of the 
debtor's president. The third firm mentioned was Pough¬ 
keepsie ironworks, which has a collective bargaining con¬ 
tract with Local 455 calling for lower rates than paid by 
the debtor because this firm was operating under a grace 
P od of two years, similar to the grace period that the 
debtor had when it first contracted with Local 455. 


20. Manifestly, the majority of these competi¬ 
tive firms are nonunion shops with wage scales lower than 
the collective bargaining contract in question, thereby 


enabling these firms to offer lower 


bids in competition 


with the debtor because of their lower overhead. Even 


Poughkeepsie Ironworks, which does have a collective bar 
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gaining agreement with Local^ 455, is currently operating 
under a more favorable collective bargaining agreement 
during its Initial grace period, although this condition 
may change at some time in the future. 

21. Most significantly, the president of Local 
455, when asked if the requested relief were granted, %#hat 
effect would it have on the debtor's competitors, admitted 
that the debtor would have an advantage over them. It is 
of no difference for the purpose of this determination 
whether the effect would be advantageous to the debtor or 
whether it vrauld simply remove a current financial handicap. 
All that matters is that it is apparent that the debtor would 
be better able to compete in its area if it were not bound 
by the mandated salary scale under the collective bargain** 
ing contract. 

22. It appears that when the debtor first en¬ 
tered into a collective bargaining agreement with Local 455 
it operated profitably. According to the debtor's income • • 
tax return for its fiscal period beginning November 1, 1969 
and ending October 31, 1970, the debtor realised taxable 
Income of $15,796.78 on gross receipts of $1,483,952.13 
[Exhibit 2]. For its fiscal year beginning November 1, 

1970 and ending October 31, 1971, the debtor realised tax¬ 
able Income of*$15,539.57 on gross receipts of $1,517,835.79 
[Exhibit 3]. However, for its fiscal year beginning Novem¬ 
ber 1, 1971 and ending October 31, 1972, the debtor suffered 
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a loss of $86,371.93 on gross receipts of $1,383,106.78 
[Exhibit 1]. The remaining three months of the calendar 
year 1973 are reflected on an unaudited worksheet prepared 
by a former financial employee of the debtor, the accuracy 
and correctness of which the debtor disputes, which was 
produced pursuant to subpoena served on the debtor by 
counsel for Local 455. This work sheet shows a loss of 
$83,498.13 for November through December, 1973, on gross 
receipta of $601,475.82 [Exhibit AJ. if accepted as cor¬ 
rect, Exhibit A reflects an opening inventory for November, 
1972 of $210,078.57. However, the debtor's tax return for 
the fiscal year ended October 31, 1972 [Exhibit 1] shows 
a closing inventory of $106,658.30. Since the closing in¬ 
ventory on October 31, 1972 has to be the same as the open¬ 
ing inventory on November 1, 1972, one of the aforesaid 
figures is wrong. Local 455 points out through its ex¬ 
pert accounting witness that if the closing inventory on 
the tax return [Exhibit 1} were substituted for the opening 
inventory on the wrksheet [Exhibit Aj, the loss for the 
three month figure would disappear and instead, there would 
be a profit of $21,000. Conversely, if the opening inven¬ 
tory on the work sheet [Exhibit AJ were substituted for the 
closing inventory on the tax return [Exhibit 1] the tax return 
would reflect a profit of about $18,000. Since the work 
sheet is an unaudited document whose correctness is not 
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vouched for by tihe debtor ^ I would accept the sworn t&x ro* 
turns as a more accurate picture of the debtor's financial 
posture for the periods included thereunder. 

23. Apart from the tax returns, it is evident 
that the debtor is experiencing serious financial difficul¬ 
ties. The debtor is not current in its payments for the 
^®*'tal of the Thomas spacing machine and its owes seven 
months beck payment at the rate of $750 per month or $5250, 
towards the purchase of its trucks. Indeed, there is pre¬ 
sently pending in this court a reclamation application by 
the seller of the trucks for immediate possession thereof. 

24. This court need not determine at this junc¬ 
ture whether the debtor would be able to consummate a 
successful plan of arrangement if it were relieved of the 
higher wage rates provided for shopmen under the collective 
bargaining agreement in question. All that need be ascer¬ 
tained at this point is whether or not the aforesaid con¬ 
tract, and more specifically, the wage scale mandated 
thereunder, constitutes a burdensome and onerous-obligation 
tending to impair the debtor's chances for promulgating a 
successful plan of arrangement. 

25. Since both parties agree that the cost of 
labor is at‘'least 25% of the expense of any job estimation 
(the debtor contending that such cost is as high as 48% of 
said expense], it requires no stretch of the imagination 
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to conclude, as this court must, that a lower labor cost, 
which the debtor has shown is available,is a distinct ad¬ 
vantage to the debtor. Therefore, the collective bargain¬ 
ing contract in question which compels the payment of shop¬ 
men's wages at rates higher than the debtor is currently 
paying leads this court to the ineluctable finding that 
said contract constitutes a detriment to the debtor's 
competitive position in its industry and is therefore bur¬ 
densome and onerous. 

26. This court does not find, npr is there 
any evidence to support a finding that a rejection of 
the contract by the debtor as burdensome and onerous in 
this Chapter XI proceeding would have a domino effect in 
the industry, prompting additional Chapter XI proceedings 
by competitors seeking similar relief. Moreover, there 
is no evidence to support a finding that the debtor's 
motive for filing a petition under Chapter XI and for its . 
application for leave to reject the aforesaid collective 
bargaining agreement as burdensome and onerous is mainly 
aisied at contravening the federal policy of encouraging 
the creation and enforcement of collective bargaining 
agreements under the National Labor Relations Act. The 
privilege of obtaining the rejection relief provided under 
$313(1) of the Bankruptcy Act by those debtors who qualify 
does not clash with the aforesaid federal policy because 


371a 








DECISION OF THE BANKRUPTCY JUDGE 


the financially distressed debtor is not absolved from all 
the consequences of,the rejected contract. Local 455 remains 
as the certified bargaining agent and also has the right 
under §353 of the Act to file a claim for any damages that 
might have been occasioned by such rejection, it should 
also be noted that since the strike on February 15, 1973 , 
all of the debtor's shopmen have been and are nonmembers 
of Local 455. Therefore, a rejection of the collective 
bargaining contract in question is not going to Involve 
collectively bargained rights affecting any of the debtor's 
shopmen who were in its employ at the time of the filing of 
its Chapter XI petition or at any time thereafter. 

27. It is therefore the finding of this court 
that upon all of the evidence presented at the hearing in 
this matter, the executory collective bargaining contract 
with Local 455 which is the subject of the instant applica¬ 
tion, is burdensome and onerous. Said contract tends to 
hamper the debtor's chances of effecting a successful plan 
of arrangement with its unsecured creditors. Bence, the 
debtor should be granted leave to reject the unexpired por¬ 
tion thereof as permitted under §313(1) of the Bankruptcy 
Act. 
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DISCUSSION 

Th« debtor-in-po88es8lon in this proceeding for 
an arrangement under Chapter XI of the Bankruptcy Act has 
applied to this court for an order permitting it to reject 
the unexpired portion of an executory collective bargain¬ 
ing agreement with Shopmen's Local Union 455, International 
Association of Bridge, Structural and Ornamental Iron 
Workers, AFL-CIO. The application was originally opposed 
by Local 455 and The National Labor Relations Board, How¬ 
ever the latter has been permitted to withdraw its appli¬ 
cation, without prejudice. Local 455 has adopted, neverthe¬ 
less, the salient portions of the brief previously submitted 
in opposition by The National Labor Relations Board. 

The debtor is engaged in the structural steel 
business, with its place of business in West Haverstraw, 

New York, it bids on contracts for work priiwrily in 
Westchester and Rockland Counties in New York State and is 
a party to a collective bargaining contract with Local 455 
which would have terminated on June 30, 1973. However, 
subsequent to a short-lived strike in February, 1973 ^ 
arising out of its failure to meet pension and welfare 
obligations, the debtor was ordered by an Administrative 
Law Judge of the National Labor Relations Board on November 
21, 1973 to execute a draft agreement which purported*to 
•xtend the aforesaid collective bargaining contract. Addi- 
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tlonally, said order provided that the contract was to have 
retroactive effect to July 1, 1973. The debtor has not com¬ 
plied with this order and has continued to operate with 
nonunion shopmen subsequent to the strike in February, 

1973. The debtor does not seek to reject its collective 
bargaining contracts with the two other unions represent¬ 
ing the debtor's employees engaged in erection and truck¬ 
ing operations. 

This court has found that the debtor is experienc¬ 
ing financial distress, its competitors in Westchester and 
Rockland Counties, with lower overhead due to lower wage scales 
are in a position to offer lower bids on contracts, thereby 
depriving the debtor of an opportunity to generate business, 
and maintain its economic life. The debtor's attempt to 
overcome this disadvantage by adopting a more efficient 
method of production involving the rental of an expensive 
Thomas spacing machine, was thwarted by Local 455's insis¬ 
tence that workers learning to operate this machine be either 
finishers or mechanics, two of the highest paid job cate¬ 
gories. indeed, the president of Local 455 admitted that ' 
if this court were to permit the debtor to reject the con¬ 
tract in question^ the debtor would have an advantage over 
its competitors. This court need not speculate to that ex¬ 
tent but need only find, as it has, that the rejection of 
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«!<. contract will eli«ln,te the dieedvantege to the debtor 

•ow created by the higher wage scale for shopmen mandated 
thereunder. 


Local 455 does not contend that the National 
Labor Relations Board has preemptive jurl*lictlon by r«.son 
of section 15 of the Labor Manag«a.nt Relation, Act of 1947 . 
29 use 1165. In in ra Klaber Bro. ,3 

tS.D.N.y. 1957] Judge Levet held that there waa no conflict 
With the National la.bor Relations Act and that there should 
be no dlff.r«.tl.tlon in the treatment of executory «.ploy- 
«.nt or collective bargaining contract, a. to termination 
under the Bankruptcy Act. In agreeing with the finding 
that the contract was a burden on the estate. Judge Levet 
permitted the rejection of the collective bargaining con¬ 
tract, notwithstanding the fact that the -mlon, a. in the 
Inatant case, filed with The National Labor Relatlona Board. 
..Charge of unfair labor practice and refusal to bargain. 
Judge Levefs decision in In re Klaber Brn. me. supra, 
was followed by Judge Babltt in Business Suoolm, coroor.t.„- 

2L»!!Srl=., 73B70 (S.D.N.y. Sept. 7, 1973) a. the law in 
this District. 


Judge Levefs holding was also cited with ap- 
£5-^P«"t«rs Local Union No. avaa Turney woed 
££ 22 ucti_I] 2 C., 289 P.supp. 143 [D.C. Ark. 1968), involving 
a straight bankruptcy case, where the court concluded that 
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neither th« National Relations Act nor the Bankruptcy Act 
contains any language which would exclude collective bar¬ 
gaining agreements from the operation of S70b of the 
Bankruptcy Act. This decision was arrived at from the 
premise that if a collective ^rgaining agreement can be 
rejected in a Chapter X or a Chapter XI proceeding, where 
rehabilitation and continued operations of the deotor's 
business was contemplated, it naturally followed that such 
an agreement can be rejected in a straight bankruptcy case 
where the bankrupt's business was completely liquidated. 

This court does not disagree with the point urged 
by Local 455 in its brief that, as stated by Judge Rayfiel 

i** Qvyeas National Airways, Inc . 238 F.Supp. 359 [E.D.N.Y. 
1965] 


"the Bankruptcy Court, when it has the 
power to reject a collective birgalning 
agreement, should do so only after thor¬ 
ough scrutiny, and a careful balancing 
of the equities on both sides, for, in 
relieving a debtor from its obligations 
under a collective bargaining agreement, 
it may be depriving the employees af¬ 
fected of their senority, welfare and 
pension rights as well as other valuable 
^•nefits which are incapable of forming 
thebasis of a provable claim for money 
damages." 

Overseas National Airway s, Inc ., supra, is distinguishable 
from the instant case in that there the debtor's employees 
were covered by the Railway Labor Act, 45 U.S.C. SS151-163, 
181-185, which prescribes the exclusive means by which 
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coll^tlv. agreements may be dleaff irmed. Addi¬ 

tionally, it Should be noted that this oourt has found that 
. rejection of this debtor's collective bargaining contract 
Is not going to involve collectively bargained rights af¬ 
fecting any of the debtor's shopnen who were in its employ 
.t the time of the filing of it. Chapter XI petition or at 
•ny time thereafter beoau.e ever since the strike on Febru- 

•ry IS, 1973, all of the debtor's shopmen were nonunion 
workars. 

Looal 455 .1.0 urge, that the debtor's application 
1 . mad. in an effort to undermine the union rather than a 
bona- fid. effort to straighten out it. financial difficulties. 
ln. r. Mamie Conti rw,wn. , tn^ ., ly ^ 

1935J. This oourt ha. found that the evidence doe. not 
support this Claim. Manifestly, the fallube of the debtor to 
submit a plan of arrangement at this time doe. not indicate 
. lack of good faith, indeed, such failure is only indica¬ 
tive Of the fact that the debtor's chances for survival hinge 
upon it. ability to bid for business on the basis of lower 
overhead labor costs, m ^LJ.e Mamie Conti Gown., t-, 
the court found that the debtor was not in a precarious 
financial position due to the disproportion of asset, over 
liabilities a. stated in the debtor's petition. The court 
. 1.0 found that .11 Of the debtor's employees were then mem¬ 
ber. Of the union, which were parties to the collective bargain- 
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Ing contract in question, [which is not the situation in 
this case] and agreed with the unionfa contention that the’ 
debtor would "obtain an unwarranted advantage of its com¬ 
petitors and this will augment the number of reorganiza¬ 
tions with the purpose of abrogating labor contracts and 
so, finally, result in chaos in the industry." in the in¬ 
stant case, the debtor's schedules list its assets valued 
at $488,506.24 and its liabilities at $672,344.81. The 
assets are patently not disproportionately greater than 
liabilities. Additionally, this court has found that most 
of the debtor's competitors in the area of its operations 
are nonunion. The debtor's rejection of the collective 
bargaining contract cannot be regarded as tending to wreck 
havoc in the industry. Such rejection will merely permit 
the debtor to compete for business under less burdensome 
contractual conditions which may aid, although not guaranty 
its economic survival. 

Local 455 has adopted the argument espoused by 
the National Labor Relations Board in its brief submitted 
prior to its withdrawal from this case, to the effect that 
since there should be an accommodation between the policies 
of the Labor Management Relations Act and the policies of 
Chapter XI, this court should not permit the debtor to can¬ 
cel the collective bargaining agreement in its entirety. 

It should be noted that the debtor's rejection of this 
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thAt . „.v contrAct b. n.uotI.tea or aeprlv. It of It 

•tAtUA the certified bargel„t„, agent see c 
j£Sii_i!nlonNo. 2746 „ ^ • ee Carpenters 

■ ■ ^'^nev W ood Prodn r.t. j 

•t P. 150. Moreover under ^53 of th. n- 

455 fu. . ,, , Act, 

^ ® claim as a credSf-nv « 

r..-lti„, fro„ 0-*.. 

Auoclnctly anewered thi 

que.tion in m re Klabet « 

«Pr., vhen he in.oted the following Ian 

14th Ed. vol. e, ,3 15,1, T 

o» fJ.15(7) at P.228t 

part. The debtoj 'or 
!■ not free to detaintrustee, 
able features of ?hf favor- 
reject only the^u^fl ®°"Jfact, and 

As8uinptlon^carJlis^Jlth*li* ??®®* 

the burdens as well as 
of the contract Thf* ^*'® 
be rejected in its “'^*t 

at all." entirety, or not 

CONCLUSIO fJS OF LAW 

1. Thi, court ha. jurladlction over the . -t 

flatter and parties of ^k- ^ subject 

parties of this proceeding. 

2. The collective baraainln« 

the debtor and ®^9aining agreement between 

or and Shopmen's Local Onion 455 mt. , 
*A.ocl.tlon Of Bridge struct I”‘«n.tion.l 

* ture and Ornamental iron 
worker, (APL-CIO), which wa. gi.,. 

July 1 1S73 h * EAtroactlve effect fron. 

V 1.1573, by an order dated Nov.„a,er 31 , i,„ 

Mmlni.tratlve taw Judge of the » t. ' *" 

Board 1 . . National Labor Relation, 

5 a an executory contract within th 

within the meaning of 
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$313(1) of the Bankruptcy Act. 

3. The aforesaid executory contract imposes 
upon the debtor a burdensome and onerous obligation tend¬ 
ing to Impair the debtor's chances for promulgating a suc¬ 
cessful plan of arrangement. 

4. The debtor's application to reject the 
unexpired portion of the aforesaid executory contract under 
$313(1) of the Act la granted. 

5. If injured by such rejection. Local 455 
may file a claim as a creditor in this proceeding within 

i 

90 days from the date of entry of the order herein. 
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ORDER OF THE BANKROPTCY JUDGE 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


In the Matter 
- of - 

KEVIN STEEL PRODUCTS, INC., 

Debtor. 


In Proceedings for 
an Arrangement 
No. 73 B 909 


Yonkers, New York, in the said district 
on the day of March, 1974. 

In accordance with the foregoing Findings of 
Conclusions of Law, it is 

ORDERED, that the application of the debtor, 
pursuant to S313(l) of the Bankruptcy Act, to reject the 
unexpired portion of the bargaining agreement with Shop- 
men's Local Union 455, International Iron Workers (a.f.l. 
C.I.O.), which was given retroactive affect from July, 
1973 by an order dated November 21, 1973 of an Adminis¬ 
trative Law Judge of the National Labor Relations Board, 
is granted, and it is further -I? J I 

•RDERBD, if injured by •uchj,rejection said 
Local 455 may file a claim as a creditor'in this proceed- 
ing within 90 days from the date her^f. ' 

'Bankrup^y Judge'\ —' 
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NOTICE TO APPEAL TO DISTRICT COURT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

NOTICE TO APPEAL TO 

t SAME TITLE ] DISTRICT COURT PURSUANT 

TC RULE 801, RULES OF 
BANKRUPTCY PROCEDURE 

Shopmen's Local Union No. 455, International 
Association of Bridge, Structural 6 Ornamental Iron 
Workers, AFL-CIO ("Local 455"), a labor union ai.d 
party to a collective bargaining agreement with the 
debtor-in-possession herein, KEVIN STEEL PRODUCTS, 
INC., and a respondent in debtor's application to 
reject the unexpired portion of said collective 
agreement, appeals to the United States District 
Court frcm the Decision and Order of the Hon. How.^d 
Schwartzberg, Bankruptcy Judge, dated March 1, 1974, 
including the Findings of Fact and Conclusions of 
Law Incorporated therein, which gremts the debtor's 
application to reject the unexpired portion of the 
bargaining agreement with Local 455 which was given 
retroactive effect from July 1973 by an Order dated 

t 

November 21, 1973 of an Administrative Law Judge of 
the National Labor Relations Board, and which Order 
of the Bankruptcy Judge permits the Union, if injured, 
to file a claim as a creditor in this proceeding. 
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The parties to the Order appealed from and 
the names and addresses of their respective attorneys 
are as follows: 

Kevin Steel Products, Debtor-in-Possession 
Represented by Guazzo, Silagi & Craner, P.C. 
888 Seventh Avenue, New York, N.Y. 10019 

Shopmen's Local Union No. 455, International 
Association of Bridge, Structural & Ornamental 
Iron Workers, 

Represented by Slpser, Weinstock, Harper 
i Dorn 

380 Madison Avenue, New York, N.Y. 10017 

Dated: New York, N.Y. 

March 11, 1974 


SIPSER, WEINSTOCK, HARPER & DORN 

By s/Belle Harper, member of the firm 
Attorneys for Appellant 
380 Madison Avenue 
New York, N.Y. 10017 
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ATTACHMENT A TO NATIONAL LABOR 
RELATIONS BOARD BRIEF TO JUDGE 
KNAPP - DECISION AND ORDER OF 
NATIONAL LABOR RELATIONS BOARD 


209 NLRB No. 80 


MJK 

D-8430 

West Haverstraw, N.Y. 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


KEVIN STEEL PRODUCTS, INC. 

and Case 2—CA—13002 

SHOPMEN'S LOCAL UNION NO. 455, 

INTERNATIONAL ASSOCIATION OF 
BRIDGE, STRUCTURAL AND ORNAMENTAL 
IRON WORKERS, AFL—CIO 


DECISION AND ORDER 


On November 21, 1973, Administrative Law 
Judge Sidney Sherman issued the attached Decision in 
this proceeding. Thereafter, the Respondent filed 
exceptions and a supporting brief. The General 
Counsel filed a brief in support of the Administrative 
Law Judge's Decision. 

Pursuant to the provisions of Section 3(b) 
of the National Labor Relations Act, as ^unended, the 
National Labor Relations Board nas delegated its 
authority in this proceeding to a three-member panel. 

1 

i 
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ATTACHMENT A TO NATIONAL LABOR 
RELATIONS BOARD BRIEF TO JUDGE 
KNAPP - DECISION AND ORDER OF 
NATIONAL LABOR RELATIONS BOARD 

The Board has considered the record and 
the attached Decision in light of the exceptions 
and briefs and has decided to affirm the rulinas, 
findings, and conclusions of the Administrative 
Law Judge and to adopt his recommended Order. 

ORDER 

Pursuant to Section 10(c) of the National 
Labor Relations Act, as 2 unended, the National Labor 


\/ The Respondent has excepted to certain credi¬ 
bility findings made by the Administrative Law 
Judge. It is the Board's established policy 
not to overrule an Administrative Law Judge's 
resolutions with respect to credibility unless 
the clear preponderance of all of the relevant 
evidence convinces us that the resolutions are 
incorrect. Standard Dry Wall Products, Inc., 

91 NLRB 544,'erifd. 185F.5TT6J (C.A. 3):—We 
have carefully examined the record and find no 
basis for reversing his findings. 

We hereby correct an apparently inadvertent 
error made in the Administrative Law Judge's 
Decision in par. c of Sec III, C, 3; it should 
read "would not let Legglo return." 

Respondent contends in its brief that the 
second strike which began on July 1, 1973, is 
an economic strike. We note that no allegation 
was made in the complaint that the July 1 strike 
was an unfair labr practice strike and we, there¬ 
fore, find it unnecessary to pass on the status 
of the strike at this time. 
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ATTACHMENT A TO NATIONAL LABOR 
RELATIONS BOARD BRIEF TO JUDGE 
KNAPP - DECISION AND ORDER OF 
NATIONAL LABOR RELATIONS BOARD 


Relations Board adopts as Its Order rhe recommended 
Order of the Administrative Law Judge and hereby 
orders that Respondent, Kevin Steel Products, Inc. 

West Haverstraw, New York, its officers, agents, 
successors, and assigns, shall take the action set 
forth in the said recommended Order. 

Dated, Washington, D.C. MAR 8 1974 

Edward b. Miller, Chairman 

Howard Jenkins, Jr., Member 

Ralph E. Kennctdy, Me«nK«»»- 

(SEAL) NATIONAL LABOR RELATIONS BOARD 
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ATTACHMENT B TO NATIONAL LABOR 
RELATIONS BOARD BRIEF TO JUDGE 
KNAPP - LETTER OF KEVIN STEEL 
PRODUCTS, INC. DATED APRIL 15, 1974 


KEVIN STEEL PRODUCTS, INC. 
Beach Road 

West Haverstraw, N.Y. 10993 


April 15, 1974 


Mr. John Zito 
Financial Secretary 
Shopmen's Local Union No. 455 
853 Broadway 

New York, New York 10003 


Re: Your Letter dated April 10, 1974 


Dear Mr. Zito: 

In response to your letter above referred 
to and to the letters therein enclosed, please be 
advised of the following: 

1. The secured creditors have sold all 
of the assets of Kevin Steel to various people at 
public auction which you attended. 

2. I am presently negotiating with the 
purchaser of most of the physical assets for a lease 
arrangment so it may be possible for Kevin Steel to 
operate. I have not yet succeeded in working out 
final details. 


3. I shall present a plan to the Court 
very shortly, dependent upon my ability to work out 
a lease of the plant from the new ovmers. I must 
also submit a plan of reorganization which must be 
approved by the creditors. 

4. Dependent on my being able to operate 
the plant, I can offer employment to two mechanics 

who are certified welders and one maintenance-mechanic. 
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, PRODUCTS, INC. DATED APRIL 15, 1974 


As I view the seniority list the qualified 
employees for the said requirements are Burrett, 
Lititka and Thompson. The rate of $3.50 per hour 
will be available for these employees. I cannot 
promise any stable employment to anyone. 

If you have other thoughts on this matter, 
please ccxnmunicate with me. 

As you know, the collective bargaining 
agreement, as directed by the National Labor Relations 
Board Administrative Law Judge, has been set aside by 
the Referee in Bankruptcy in our Chapter 11 Proceeding. 

We will not make any contributions to any 
of your plans. 

We do not anticipate the need for any 
other employees and reiterate that we can offer no 
promise of continued employment to euiyone because 
of the uncertainty of our situation. 

Very truly yours. 


s/ Robert Palatnik 
Robert Palatnik 


RP:rn 


Copies are being sent to all employees neuned in the 
April 10, 1974 letter, care of Local 455 since no 
return addresses wercprovided for the employees. 


To: Jauaes Szimhardt 
Fred Knitter 
Sal Leggio 
Dennis Burrett 
Victor Costillo 


Walter Lititka 
Alfred Thompson 
Serefino Capone 
George Schwendemann 
Louis Viera 


cc: B. Landes 

National Labor Relations Board 
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ATTACHMENT C TO NATIONAL LABOR 
RELATIONS BOARD BRIEF TO JUDGE 
KNAPP - LETTER OF GUAZZO, SILAGI 
ft CRANER, P.C. DATED APRIL 18, 1974 


Law Offices 

GUAZZO, SILAGI ft CRANER, P.C. 

888 Seventh Avenue 
New York, N.Y. 10019 
(212) 757-7100 

Caesar C. Guazzo 
Robert Silagi 
Mitchel B. Craner 

_ Our File No. 

73-119 M 

Stephen E. Klausner 

Mewber of New York and New Jersey Bar 


April 18, 1974 


Mr. B. Landes 
Compliance Officer 
National Labor Relations Board 
26 Federal Plaza- 36th Floor 
New York, N.Y. 10007 


Re: Kevin Steel Products, Inc. 
2-CA13002 


Dear Mr. Landes: 

In order to bring you up to date on the 
status of the employer in this situation please be 
advised of the following: 

1. The employer is still subject to 
Proceedings under Chapter 11 of the 
U.S. Bankruptcy Act. 

2. The collective bargaining agreement 
found by the National Labor Relations 
Board to exist has been set aside by 
the Referee in Bankruptcy. I enclose 
a copy of his memorandum Decision for 
your convenience. 

3. The secured creditors, which had a 
lien on all the physical and financial 
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ATTACHMENT C TO NATIONAL LABOR 
RELATIONS BOARD BRIEF TO JUDGE 
KNAPP - LETTER OF GDAZZO, SILAGI 
ft CRANER, P.C. DATED APRIL 18, 1974 


assets of the debtor, have foreclosed 
on their lien and equipment at public 
auction. Kevin Steel now has no 
physical assets at all. 

4. Kevin is negotiating with the pur¬ 
chaser of most of the equipment to 
see if a lease thereof can be agreed 
upon. 

5. If such a lease can be achieved, 

Kevin contemplates mahing use of the 
services of two mechanics and one 
maintenemce mechanic. This information 
has been conveyed to the Union and a 
copy thereof forwarded to your office. 

6 . If it operates at all, Kevin will 
operate under Chapter 11 auspices, 
without a union contract. 

I repeat, Kevin has no assets at all and 
will try to operate despite union efforts to prevent 
work being subcontracted to it by other employers. 

Needless to say, no evidentiary findings 
exist as to the ^ployer's ability to hire anyone 
during the period subject to the Decision of the 
Board. The events %diich followed the hearing ^UBply 
show there was no work and there is no work for most 
of those claiming damages. 

If you have any question please call upon me. 

With cordial greetings. 

Very truly yours, 
s/ Caesar C. Guazzo 
Caesar C. Guazzo 

CCG:rn 

Enel. 

cc: Kevin Steel Products, Inc. 

Belle Harper, Esq. 
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DECISION AND ORDER OF 

HON. WHITMAN KNAPP, U.S.D.J., 

REVERSING ORDER OF BANKRUPTCY JUDGE 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OP NEW YORK 


SHOPMEN'S LOCAL ONION NO. 455, 
INTERNATIONAL ASSOCIATION OF BRIDGE, 
STRUCTURAL AND ORNAMENTAL IRON 
WORKERS, APL-CIO, 

Appellant, 

- against - 

KEVIN STEEL PRODUCTS, INC., 

Appellee. 


SIPSER, WEINSTOCK, HARPER 6 DORN 
Attorneys for Appellant 
380 Madison Avenue 
New York, New York 10017 
By: I. PHILIP SIPSER 

BELLE HARPER 
JEROME TAUBER, 

Of Counsel 


GUAZZO, SILAGI & CRANER, P.C. 
Attorneys for Appellee 
888 Seventh Avenue 
New York, New York 10019 
By: MITCHEL B. CRANER 

STEPHEN E. KLAUSNER, 

Of Counsel 


NLRB, Intervenor 

By: ABIGAIL COOLEY, Assistant General 

Counsel for 
Special Litigation 
1717 Pennsylvania Avenue, N.W. 
Washington, D. C. 20570 
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DECISION AND ORDER OF 

HON. WHITMAN KNAPP, U.S.D.J., 

REVERSING ORDER OP BANKRUPTCY JUDGE 


KNAPP, D.J. 

Shopmen's Local Union No. 455 appeals 
pursuant to Bankruptcy Rules 801 et seq. from a 
decision of Bankruptcy Judge Schwartzbei'u permitting 
the debtor in possession pursuant to 11 U.S.C. §713(1) 
to reject their collective bargaining agreement. We 
granted permission to the NLRB to intervene on 
appellant's brief. Despite the evident care, fair¬ 
ness and thoroughness with which the proceedings 
below were conducted, and despite our agreement with 
roost of the resulting findings, we are constrained 
to reverse. 

The facts as found by the Bankruptcy judge 
establish in substance that the debtor is a company 
engaged in the steel fabricating business and obtains 
jobs by competitive bidding against a variety of other 
firms in the upstate area. 

Local 455 firrt organized the company in 
1968 and obtained a collective bargaining agreement 
effective through June 30, 1970, at which time a 
second such agreement was entered into to run through 
June 30, 1973. 
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HON. WHITMAN KNAPP, U.S.D.J., 

REVERSING ORDER OF BANKRUPTCY JUDGE 


Labor relations in the company deteriorated 
in early 1973. On February 15, 1973 the shopmen in 
the plant struck in protest of the company's failure 
to comply with its pension fund obligations. The 
company complied and the strike ended one week later, 
but the company refused to call the shopmen back to 
work. 

Thereafter negotiations ensued for a new 
collective bargaining agreement to take effect July 1, 
1973. Events during this period led to the company's 
refusal to execute the new contract which had been 
agreed tc in substance and tendered to it by Local 455 
on June 1, 1973. Accordingly on June 11, 1973 Local 
455 filed unfair labor practice charges with the NLRB. 
A hearing on the complaint issued by the Board in 
response to these charges was held that August. 

On September 13, 1973, prior to a decision 
upon the Board hearing, the company filed with Judge 
Schwartzberg a petition for an arrangement under 
Chapter XI of the Bemkruptcy Act. 

By opinion dated November 21, 1973, NLRB 
Administrative Law Judge Sherman ruled, upon the 
evidence taken the preceding August, that the debtor 
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REVERSING ORDER OF BANKRUPTCY JUDGE 


company had committed unfair labor practices and 
ordered it to execute the collective bargaining 
^agreement that had been agreed to with Local 455 on 
June 1, 1973. Judge Sherman further ordered that 
the agreement be given retroactive effect to July 1, 
1973, and that the debtor make whole its employees 
with respect to any deunage suffered by them because 
of the absence of a contract since July. In addition. 
Judge Sherman deferred for future clarification 
resolution of the status of the shopment discharged 
after the February 15 strike, but did find unlawful 
the refusal to rehire some of them. 

The debtor did not comply with the order 
ot the Administrative Law Judge. Instead on January 
8 , 1974 it filed its petition for permission to 
reject the collective bargaining agreement it had 
been ordered to execute and honor. On March 1, 1974, 
Bankr''ptcy Judge Schwartzberg granted the debtor's 
petition. On March 8th the NLRB affirmed Administrative 
Law Judge Sherman's Order. 

This appeal thus squarely presents the 
question of how to reconcile the conflicting policies 
embodied respectively in the National Labor Relations 
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Act and in the Bankruptcy Act or, if such reconcilia¬ 
tion should be impossible, the question of which 
policy is to here prevail. 

Such question is squarely presented because 
we agree with Judge Schwartzberg's finding that the 
collective bargaining agreement - all things being 
equal - is sufficiently burdensome and onerous to 
the debtor to warrant its rejection under 11 u.S.C. 
5713. We find quite beside the point the argument 
of appellant and the NLRB that every employer con¬ 
siders onerous its collective bargaining agreement 
but is nevertheless required to honor it. That 
argument overlooks the salient fact that this 
employer has been found to be suffering financial 
distress sufficient to warrant the filing of a 
Chapter XI petition and the relief from onerous 
obligations that such chapter was designed to provide. 

We are thus faced with two important policy 
decisions adopted by the Congress which in this case 
come into square conflict. The Bankruptcy Law 
provides that wherever necessary to preserve solvency 
the Bankruptcy Court may relieve a debtor from the 
burdens of any executory contract. The National Labor 

395a 


1 







DECISION AND ORDER OF 

HON. WHITMAN KNAPP, U.S.D.J., 
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Relations Act, on the other hand, provides that no 
collective bargaining agreement can le set aside 
except pursuant to the provisions of th^t law, 
which provisions were concededly not followed in 
the case at bar. 

In concluding that the Congress intended 
bankruptcy policy to prevail, the Bankruptcy Judge 
followed such authorit:, as there seems to be on the 
subject. In re K laber Bros. Inc. (S.D.N.Y. 1959) 

173 F. Supp. 83; Business Supplies Corp. of America 
(S.D.N.Y. 1973) 73 B 72 LC §13, 940; Carpenters Local 
Union No. 2746 v. Turney Wood Products^ inc. (d. c. 
Ark. 1968) 289 F. Supp. 143; Durand v. NLRB (W.D. Ark. 
1969) 296 F. Supp. 1049; In Re Public Ledg«>r (e.d. Pa. 
1945) 63 F. Supp. 1008, rev'd. on other grounds 161 
F.2d 762; In Re Mamie Conti Gowns Inc. (S.D.N.Y. 1935) 
12 F. Supp. 478. However, the NLRB did not have an 
opportunity to present its views to any of the courts 
who made the decisions just cited, and we find our¬ 
selves persuaded by the argviments that the NLRB 
presented to us that its contrary view should prevail. 

In the first place both NLRB and the debtor 
place great stress upon the circumstance that the 
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Bankruptcy Act specifically immunizes Railway Labor 
Act collective bargaining agreements from its reach, 
and is silent with respect to other labor agreements 
In Re Overseas National Airways, Inc. (E.D.N.Y. 
1965) 238 F. Supp. 359.) Debtor contends that this 
^if^®i^©nce is expressive of a considered legislative 
decision to treat the two differently. The NLRB, on 
the other hand, urges that the inclusion of the 
railway act exception indicates an expression of 
policy with respect to labor agreements, while the 
failure to Include a similar exception with respect 
to labor in general is explainable as legislative 
oversight. 

Although the legislative history can 
probably be read as supporting any desired result, 
we are on balance persuaded of the soundness of the 
NLRB's view. In the last analysis it seems more 
logical to assume that the Congress intended to 
^distinguish collective bargaining agreements as a 
class from all other contracts than that it intended 
to make seemingly irrelevant distinctions between 
different kinds of labor agreements. Cf. John Wiley 
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i_Sons V. Livingston (1963) 376 U.S. 543, United 
St eelworkers v Warrior & Gulf Navigation m. (i 960 ) 
363 U.S. 574. 

We accordingly do not reach the question 
of whether the bankruptcy judge erred in finding 
that because the debtor no longer has union members 
in Its employ, no valuable rights would be jeopardized 
by the rejection of its contract with the union. 

We are advised that the NLRB has petitioned 
the Court of Appeals for enforcement of its order of 
March .8. It would seem that such petition raises 
precisely the same question as here involved, and 
that it would therefore be appropriate to take steps 

to consolidate any appeal fron this order with that 
petition. 

The order of the Bankruptcy Judae is 
reversed. The effect of this order is stayed for a 
period of fifteen days to permit the perfection of 
an appeal to the Court of Appeals; any application 
for a further stay to be made to that Court. 

SO ordered. 

Dated; New York, New York 
August 1, 1974. 

WHITMAN KNAPP, U.S.D.,^. 
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NOTICE OF APPEAL 



I 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SHOPMEN'S LOCAL UNION NO. 455. 
INTORNATIONAL ASSOCIATION OF 
bridge, structural and 

ORNAMENTAL IRON WORKERS, 

A.F.L. - C.I.O., 


Appellant-Appellee, 
-against- 

KEVIN STEEL PRODUCTS, INC., 


Appellee-AppelIant, 
-and- 

NATIONAL LABOR RELATIONS BOARD, 
Intervener. 



Notice is hereby given that KEVIN STEEL 
PRODUCTS, INC., e corporation, the Appellee-Appellant 
above named, hereby appeals to the United States Court 
of Appeals for the Second Circuit, from the order 
entered in this proceeding on the 1st day of August, 
1974, reversing the decision of the Bankruptcy Judge, 
permitting the debtor iK possession to reject an 
executory collective bargaining agreement, and also 
from the District Court's allowing the National Labor 
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Relations Board to intervene. 

Dated: New York, New York 
August 13, 1974 


GUAZZO, SILAGI & CRANER, P.C. 


®y s s/ Mitchel B, Craner, a nieinber 
Attorneys for Appellee-Appellant 
Kevin Steel Products, Inc. 

TO: Sipser, Weinstock, Harper ft Dorn 
380 Madison Avenue 
New York, New York 

N^^tional Labor Relations Board 
1717 Pennsylvania Avenue, N.W. 

Washington, D.C. 20570 
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JOINT MOTION FOR 
CONSOLIDATION OF CASES 


UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


NATIONAL LABOR RELATIONS BOJ^, 

Petitioner, 


-against- No. 74-1872 

KEVIN STEEL PRODUCTS, INC., 

Respondent. 


SHOPMEN'S LOCAL UNION NO. 455, 
INTERNATIONAL ASSOCIATION OF BRIDGE, 
STRUCTURAL AND ORNAMENTAL IRON 
WORKERS, AFL-CIO, 


Appellee, 


-emd- 


NATIONAL LABOR RELATIONS BOARD, 

Intervenor, 


-against- No. 74-2154 

KEVIN STEEL PRODUCTS, INC., 

Appellant. 


To the Honorable, the Judges of the United States 
Court of Appeals for the Second Circuit: 

The National Labor Relations Board, Kevin 

Steel Products, Inc., and Shopmen's Local Union No. 

455, International Association of Bridge, Structural 

and Ornamental Iron Workers, AFL-CIO jointly move this 
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JOINT MOTION FOR 
CONSOLIDATION OF CASES 


Court to consolidate the above-captioned cases. In 
support thereof, the Board, the Company and the Union 
respectfully show: 

1. On March 8, 1974, the Board issued a 
decision and order against the Company, finding • 
violations of Sections 8(a)(1), (3), and (5) of the 
National Labor Relations Act. With regard to the 
Section 8(a) (5) violation, the Boeurd ordered the 
Company to execute a contract submitted by the Union, 
give the contract retroactive effect, and malce the 

I 

Company's employees whole for any losses suffered 
as a result of the Company's failure to sign the 
agreement. On June 19, 1974, the Board, in Docket 
No. 74-1872, applied to this Court for enforcement 
of its order and thereafter filed with this Court a 
certified list constituting the entire record in the 
proceeding before the Board in this matter. 

2. On August 1, 1974, the United States 
District Court for the Southern District of New York 
in Case No. 73 B 909 reversed a decision of a bank¬ 
ruptcy judge permitting the Company to reject the 
seune collective bargaining agreement which the Board 
had ordered executed in the decision and order before 
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CONSOLIDATION OF CASES j 
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the Court in Docket No. 74-1872. The Cconpany filed 
a notice of appeal from that decision on August 13, 

1974 in Docket No. 74-2154. 

3. On August 26, 1974, the Board and the 
Company forwarded to this Court a Joint Motion for 
Entry of Partial Consent Judgment in Docket No. 

74-1872 in which the Ccxnpemy agreed to the entry of 

a consent judgment by this Court enforcing the Board's 
order with respect to the violations of Sections 
8(a)(1) anA (3) of the Act and stipulated that it 
would not contest the Joard's findings of fact and 
conclusions of law with respect to the violation of 
Section 8(a)(5). Insofar as the effect of enforcement 
in Docket No. 74-1872 of the Board's order remedying 
the Section 8(a)(5) violation is dependent upon the 
outcome of the Company's appeal in Docket No. 74-2154, 
the bankruptcy proceeding, the Board and the Company 
agreed that enforcement of the Section 8(a)(5) portion 
of the Board's order be held in abeyance pending the 
outcome of said bankruptcy proceeding. 

4. The Board's decision and order before 
the Court in Docket No. 74-1872 will be part of the 
record on appeal in Docket No. 74-2154. 
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JOINT MOTION FOR 
CCmSOLIDATION OF CASE? 


5. Consolidation of the aforementioned 
two cases would conserve the Court's time as well as 
that of the parties, would avoid confusion as to the 
Issues, and would otherwise serve the convenience of 
the Court. 


WHEREFORE, the Board, the Company, and the 
Union jointly pray that their motion for consolidation 
of cases be granted. 

tf 

Respectfully submitted, 

Elliott Moore 

Deputy Associate General Counsel 
National Labor Relations Board 

By 8/ Abigail Cooley _ 

Dated at Washington, D.C. ABIGAIL COOLEY, Assistant General 

Counsel for Special Litigation 
this 20th day of September, 1717 Pennsylvania Ave., N.W. 

Washlncton, D.C. 20570 

1974. Telephone: (202) 254-9221 


By 

Dated at New York, N.Y. 
this day of October, 

1974. 

By 

Dated at New York, N.Y. 
this 15 day of Oct., 1974 


s/ Mitchel B. Craner _ 

GUAZZO, SiLAGI ft CRANBR 
888 Seventh Avenue 
New York, New York 10019 
Telephone: (212) 757-7100 

Belle Harper 

s/ Sipser Weinstock Harper t Dorn 
SIPSER, W^InSTOCK, HAitPER 6 DORN 
380 Madison Ayenue 
New York, New York 10017 
Telephone: (212) 867-2100 
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